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CURIOSITIES 0F ENGLISH LAW.

ffis Lordship* observes (3 Ves. 95>, IlIt
ie impossible to reconcile the authorites,
,or range themn under one sensible, plain,
general rule. There cari be no ground in
the construction of legacies for a distinc-
tion between legacies out of personal and
out of real estate. The construction
-ought to be precisely the sanie. I do not
see more importance in reality in the dis-
tinction between conditions precedent
and subsequent. The case of ail these
questions is plainly this: Iii deciding
questions that arise upon legacios ont of'
land, the Court very propcrly followed
the rule that the Commuon Law prescrihes,
ami common sense supports, to hold the
condition bindirg wvhere it is inot illegal.
Where it is illegal the condition w-o dd
be rejected, and the (rift pure. Whonl
the rule came to ho applied to personal
estate, the Couirt feit the difficulty, upon
the"supposition that the Ecclesiastical
Court had adopted a positive rule from
the Civil Law upon legatory questions,
and the inconvenience of precedilig by
a different rul in the concurrent i uri8-
diction (it is not right to caîl it so), in
the resort to this Court instead of the
Ecclesiastical Court upon leg-atory ques-
tions, which, aftor the IRestoration, %vas
very frequent, in the beginniing embar-
rassed the Court. D)istinctionk upon dis-
tinction was taken to g-et ont of the sup-
posed difficnlty." His Lordship theni
proceeds, in no measured ternis, to con-
demiî the folly of importing the rules of
the Civil Law into the. Ecelesiastical
Courts,* and ended by observing, "the
authorities stand so well ranged that the
Court would not appear to, act too boldly
'whichever side of the proposition they
should adopt."

With regard to the rival monits or de-
mierits of the Civil and the Commuon Law,
we do flot Iîold su decided ail opinion as
Lord iRosslyn. On the contrary, we have
every desire to encourage the spirit of
compromise. We do riot, we confeas, en-
tertain such an exalted opinion of the ex-
cellence of the Canon Law or the Common
Law as to regard the complote triumph of
tither systemn in the liglit of a highly de-
airable event. We think that either sys-
tera iiglit, with advantage, accept of

*It la remarkable that his Lordship, while praising
the. Common Law and condemning the Canon Law,
*hlould have found fault with the distinction betweencOUditio1, precedlent and subsequeot, which ie a creature
<'ithe Conion Law.

modification fromn the other, but we are
unable to adopt the rough and ready form
of compromise instituted b ' the Judges
as a satisfactory settlement of their rela
tive dlaims. Iii would, we humbly con-
ceive, bave been preferable to amalgamate
the two systems of Law instead of allow-
ing each of theni to exercise more or lese
undisputed sway in its own allotted do-
main. Indeed, we venture to submit
that almost any thing would have been
botter than the preselît ladicrous anoumaly
of construiug différent passages in the
saine will according tu aiîtagonistic mules
of construction. Bv whatevem legal sub-
tloties snob a result' may be defended, we'
are afraid that to the loy mind it wvill
always appoar strange that a condition in
une part of a »'ill shonild bo interpreted
to inean something quite different from
an identically siînilar condition in anuther
part. This resit (lues itot seem to hav"e
heon bro uglit about by reason of any

1overwveeing regard on the part of the
1Chancellors for the sanctity of evemy jot
anti titie of the Canmn La%;; on the con-
tramy, on the partial adoption of that Law
they did not scruple to introduce amend-
iiients of tijeir own, some of which we
cannot conscientionsly designate as ira-
designate as impruvemients. For instance,
the Canon Lawv recogiîised no distinîction
between conditions 'subsequent and pre-
codent iii restraint of marriage, and rit-
taclied nu importance to the cimcumRtance
of a hequest over, two very considerable
variations froml the doctrine of the Court
of Chancery. Although, therefore, we
are inclined to agmee with Lard IRosslyn
iii thinkîng that the Chancellors felt
therniseli es, in some degree, hampemed and
emnbarrassed by the concurrent jurisdic-
tion in the matter of legacies assumed by
the Ecclesiastical Courts; stili, in the
face of the wvide differences whioh wvere
permitted to continue, wve suspect that
the concessions made on) their part weme
riot such as thoy regarded withi army great
aversion. We are strongly of u>pinion
that the different construction of condi-
tions, accordlitig as they affect gifts of
mealty or persuuality, miay buý explained
without liaviing recoîtrse to the bupposit-
ion of uîidue cleical influence. A de-
visee stands on quite a different footing
in the estimation of the Court of Chan-
cery froml a legatee. While legacies
affect only the next-of-kin, deviaes are in-


