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had acceded to or gone against a d sd. V. 0.
Page Wood said that persane Who ha'I dons
notbing eitber fur or against a deed of this kind
were entitied to corne in ani prove thetir c1tuims,
and this decision was affirmed upon appeal (3
DeGex. F. & J. 107). It wae argued there thatj
quiescence was not accession, and that the deed
being expressly upon trust for those Who ncceded
within three tnonths the Court bad no jurisdic..
tion to divicte the property among persons who
Liad not brought themselves withirî this descrip-
tion. But Lord Chancellor Campbell said that
Ilsilice the case of Dunch v. Kent, 1 Vern. 260. the
doctrine of the court bias been that the time limited
by such a deed for the creditors to corne in is
flot of tbe essence of the deed." Again, Ilthe
intention was that ail creditors should corne in
and take a dividend, and that the debtor after
hie cession should be freed from bis liability to
these creditors. The deed was not for the henefit
ef ny particular class of bis creditors, but for
ail equally. The period of tbree calenlar months
ie evidently introdnced with a view ta basten the
arrangement, and toanuthorize the trustees when
that period lias expircd ta make a dividend,
which the subsequent dlaim of other creàitors
should not disturb. This je the under8tatiding
whicb bias long previtiled an the suiject : and
vitb this understanding, tbe supposed hardsbip
upon a creditor Who executes the deed the st
i .ur of the hast day of the limited period does
flot exiet; for if bie tbinke he is sectire iigainet
any more creditors conming in afterwards, and
<sels, confident tbat bie must receive twenty shil-
lings iii the pound, and for this reason consents
ta execute the deed, bie lias a righit only ta bitîme
hîmseif fur being ignorant of the law, wbicb bie
ought to bave known, as bie ouglit ta kniow te
days of grace given for the payaient of a bill of
excitange.

W. G. P. Ua8seli objected that (1) Chambers
was not the proper place for an application of
t.his kind. There was no practice whichi could
warrant the addition of parties in this way after
a Master had refused to add thet». In such a
case they could orily be added by filing a bill for
that purpose. (2.) Both these dlaims were bar-
red by the Statute of Limitations. Jolhnstoii's
debt hînd accrued in 1859, and the petitiaf ttnd
affidavit sbewed no assent, hie thought, to the
deed, wbiob could operate in taking it ont (,f tbe
statiuts. Jobnston knew noîliing of the deed,
and lie did nol prosecute merely because hie did
flot know of, Pomeroy's hiaving lert any properly
so that there was noîhing to prevent the statuts
from running (Darby on Limitations, 1 89). (3)
Both dlaimts were al4o barred by laches. /Tbey
Lad lain by now for ten yenrs. In the cal;es of
J.oseph v. Bostwick, 7 Grant 332. anti Collins v.
.Reue, 1 Coll. 675, it wits true that the tite had
flot been considered material, but this wns on
ficcounit of special circumstanlces, wbich wcre
absent in thia caçie. As ta Hardy bs hadl not
&ctually executed tlie deed, but lie bad assented
ta it. This, hoe submitted. was insufficient. Ho
raumt have done sonie art or twist have been pre-
judîced and prevented. from proceeding in somo
Othe.r way (Snell Princilples of Eqtlitv. p. 71)
And even mupi.osing that Hardy wras entitled, titis
fact cnuld not save him, frot. the statute. He
tlntt have been a party to the deed to reu1der
the statuts inoperative.

Rae, for the defendants, and Fusier, for the
plaintiffs, subaiitted ta wbat order tLct Court
might niake.

N1fosa, in reply : There wras nothing ta ehew
that the estate was not given to pay ail laimis
in fu, and in such case other credilors would
siot be allowed ta take advantage of a mers error
wben the parties beneficiaily entitied ta the
residue made no objection. AU tbe objections
taken were tecbnical (1) that the application
'vas nat made in the proper foruin. BL.t in al
kindred cases it bad been made in Chambers in
Schreiber v Fraser, 21 Ch. Ch 271 , and in Andrew
v. Mfaulson, 1 Ch. Ch. 316 ; (2 ) That tbe dlaims
'vers barred by the Statuts of Limitations. This,
ho subraitted, 'vas a question for the NIaster, and
ahl that need be decided npon tbis application wau
wheîher the petitioners wcere entitled ta prove
their dlaitus, itot wbethcr they bad any dlaims
or wbotber their dlaimus were good. The dlaimt
of Hardy 'vas ans in the soiedtilo Ho had en-
dorsed a note of Pomeroy's. it 'vas not due when
Pomeroy ieft the country. Hie paid it when dus.
axtd timos became s creditor of Pomeroy'e and
when liii righit of action elecrucd, Pomieroy 'vas
ont of the country, and this tact apart froin any
trust in bis favour u!ader the deed was a bar
ta the Statute'r, runnitig agaîusýt bit. bo 'vith
Jobnston's ciaim. Ho btd become surety for
Pomeroy in a bond ta B S. Upon Pomeroy's
absconding Jobuston became hiable ta and baving
paid B S. ho became a creditor of Pomeroy's.
lu addition ta this hoe eubinitted that the trust
dsed bad the effect of cbarging ail Poineray's
debte on bis reai setate, and preventing the sta-
tute froni running against bis credi tars. (3.) As
lachea Ibis objection could not apply ta Hardy, to
'vbo had dons every thing neces.,iiry except sigu
the deed, it 'vas aimed at Jolinstan, and this
vcry fact Of bis taking noa steps independentiy,
but acting as if ho 'vere a party ta the deed 'vas
ans of the grotinds upon whîcb hoe relied . If Le
Lad institutetd proceodinge f<r the recavery af
bis debt independontiy of te deed hoe inight have
disentitisd blmnssîf ta any henefit under it. (4.)
A-g ta te last objectictn that asgent altne 'vas not
stifficient. the petitio'ners conid only have ehewn
their assent more stronghy hy execnting the deed,
and W/utmore v. 7'urqund %vas go clear un thiz
point that it 'vas usesess ta disciies it.

Mit. TAYLOR Onl this application allo'ved bath
petitiof ors ta corne in and prove Ibeir dlaims,
holding (1) that it was not necessary ta fils a
bill in order ta obtain the relief sougbt front the
fact tbat a soit wvas pending and ths applica-
tion was praperly made in Chbamnber8 hy petitian
in the suit. Hardy'd case 'vas a similar ans ta
Pqper v. MeéDonald, 5 U. C. L J. (O S.) 162,
where noa bill 'as considered neces.,ary (2.)
Tbat the deis 'vers not barred by the sîstute,
for the absence of Porîîero)y frort lthe country
during a period coînmencittg before th)eir righit
agaiinst bita accrned and cxtenditr-, ta te preselit
time. bad prevonted the statuts front heginnilig
tn mn. Lastiy, it 'vins plait, froin jyhimore v.
Tarquafld, FJobn & Hem. 444, and fromt tse lats

case lie Baber's Trus, L R 10 Eq 5,54, that a
party Who had dons nothing iricttsi4ýent 'vill

thie deed w-1s entitied to the benefits it sccured,
and in the latter case, to, the application bai
not been by bill.
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