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McKexzig BT AL. v. McNavenTtoN v ALS®
Appl {0 set aside judgment— Deday—Aisnomer—~ Amendment.

A summons was served on the 19th February, 1859, and final judgment signed
for waut of appearance on the 24th December, 1810, and executfon issucd
Defendants, on the 21st January, 1561, moved to sct aside the judgment on the
gronnd that it had been sigmed more than a year after the summons was ro-
turnable, and without glving a term’s notice. Jleld, that the application was

Ot:r’n}‘l‘m defendants, Fximund M. correetly styled in the summons, was by mis
take named in the judgment roll and exocutions Blward M. Held, amendable,

This was a summons to shew caueo why the fina! judgment in
this cansc should not bLe set aside with costs.

Ist. Because the defendants were served with process (summons)
on tho 19th of February, 1859, and no proceedings taken till the
24th December, 1860, when final judgment was entered against
all the defendants (one of the defendants, Fdmund McNaughton,
being deing designated therein as Edward McNaughton) for want
of appearance, for £809 0s. 9d. and costs.

2nd. Because there was a variance between the judgment roll
and exccution and the writ of summons, the style of the cause
in the summons being tho same 8s in this summons, while the
style of the cause in tho roll and executions called defendant
Edmund McNaughton Edward.

3rd. Because the plaintiffs Jid not give a term’s notice, although
more than a ycar bad elapsed since the last proceeding.

In answer to the summons the plaiatiffi’s attorney made an
affidavit to the effect that the delay in entering judgment was
agreed upon between bim and the defendants : that the defendauts
undertook not to enter appearance, as they had no defence, and
had engaged to pay off the debt within eighteen months, and had
made small payments from time to time, but little more than
sufficient to keep down the interest; snd that in December last,
finding that other people were pressing, he cntered up the judg-
ment.  He swore also that he believed the application to set aside
the judgment was made, not at the instance of the defendants,
but of a creditor of theirs who took out ar execution against
them for a large debt, and placed it in tho sheriff’s hands a few
minutes only after the execution in this case was delivered to him.
In this affidavit it was alleged that the agreement with the plain-
tifi’s attorney for delay was made between him and Andrew
McNaughton, one of the defendants.

On the part of the defendants, Andrew McNaughton made an
affidavit that after bis first interview with the plaintiffs’ attorney
about this suit he always believed that the suit had been with-
drawn : that this application was not made on bebhalf of any other
of their creditors, buc with the idea that if he could succeed in
getting the julgment sct aside he could then make arrangements
to pay all the creditors cqually : that he had often applied to the
plaintiffs’ attorney for an account of their debt, but had never
received one.

It was not denied that the name of Edward was by mistake
given as the christian name of one of the defendants in the judg-
ment roll instead of Edmund, the name properly given in tho
summons.

Robinson, C. J —By the Common Law Procedure Act, section
81, it is enacted that a plaintiff shall be deemed out of court
unless he declare within one year after the writ of summons is
roturnatle.

The judgment being entered on: the 24th December, 1860, the
defendants move againet it for irregularity in being signed too
late, that is, more than a year after the suminons was returanable ;
but they come, as appears, not before the 21st of January, 1861,
which iy too late, according to the practice, and I thivk this is a
case in which the application should not be favoured.

The same objection, of being too late in moving, applies to the
cther ground of not giving a term's notice, if indeed such an
objection could bo taken when the defendants bave not appear~?.

As to the mistake in the christian name of one of the defendants,
Edward for Edmund, that can be cured by smendment, as the
summouns gives the true name.

I think that the name of the defendant, Edmand McNaughton,
should be amended in the judgmeat roll and the iwrit or writs of

execution that have issued under it, by making it conform with
the name in the summons, and tbat this summons should be dis-

charged, but not with costs.
—t—

COCHRANE V. SCOTT ET AL. AND COCHRANE V. CROS8 ET AL.

Reference to arlbitration=Costs,

Trwo actions for fairo imprisonment were referred to arbitration at the assires, no
verdict beang taken, costs to abide the event. 1n one the arbitrutor found L2,
fa the other £10. The plaintif having proceeded by attachment vn the sward,
held, that he wax antiticd to full cocts withont a certifteate.

Buch a cass {a not withia the 155th ruls of court, for the plaintiff cannot be cone
sidercd as Emowdlng upon A fleal judgment,

Quare, whether under C. L. I, A, section 331, a judge's order is not necessary
to have taxativn revised by the principal clerk.

The phintiff in this case applied to reviso taxation, on grounds
which sufficieatly appear in the judgment.

Burys, J.—Both of these cases were nctions against tho defen-
dants for false imprisonment, in conrequence of the writs to hold
to bail being sov avide for irregularity. When thoy came down
for trial at the assizes at Stratford, in the spring of 1858, by con-
sent of partics the causes were referred to an arhitrator, no
verdictsbeing taken. The costs of the cause in each and the costs
of the reference were ordered to abide the event. The arbitrator
mado his awards, and in the first case awarded £20 to the
plaintiff, and in the second case £10. The plaintiff proceeded
then to tax costs, and the deputy clerk of the Crown for the
county of Perth taxed to the plainsiff full costs in cach case. The
plaintiff after that proceeded to demand the sams awarded and
coste, and upon non-payment applied to the court to enforce tho
awards by attachment. The defendants resisted these applica-
tions, and the matter cnme on to be heard in Trinity Term last,
before me in the Practice Court. The rules were made absoluto
for the attachment, but ordered to liein the office u certain length
of time, to afford an opportunity to have the costs taxed correctly
and upon a proper scale. as a question was raised with respect to
the costs us taxed by the deputy clerk of the Crown.

The order then made was special, directing an application to
be made to a judge in Chambers, at least that was what I contem-
plated at the time. I had overlooked the provisions of the 331st
section of the Common Law Procedure Act. Upon looking at
that scction now, I see I have made a note in the margin to that
section in my copy, that some of the profession eay, and have
acted apon it, thut they may as a matter of course have the costs
re.taxed by the principal clerk: 1 doubt that being the true con-
struction : the revision I think should be by a judge’s order for
tho purpose. Be that as it mnay, however, the defendants in thege
cases avail themselves of the construction put upon the clause by
the profession, und carried the taxation before the principal clerk.
The plaintiff declined to attend this taxation, because be consi-
dered it a violation of the order made when directing the attach-
ment to lie in the office till a taxation procured in accordance with
it. The master in the first place taxed the plaintiff’s costs on the
scale of tb county court, and then allowed the defendants their
costs, that is, the difference of costs between the two courts to be
deducted from those; and in the second case he nllowed the
plaintiff only division court costs, and taxed to the defendants
their full costs.

The application now before me is made by the plaintiff, that
the master shall review his taxation, and the question is simply
this, whether he has taken a correct view of the matter. At the
time of the argument I swvas under the impression that this very
point had been before me in some shape sometime since, and 1 find
it ‘was in Jones v. Reid (1 U. C. P. R. 247). In some measure tho
same question was before Mr. Justice Richards in Morse v. Teetzel
(Xb.876). In this last case an order wasmade for full costs, but that
case differs from Jones v. Reid and from this case, for no verdict
was taken in either of them, aud it is through the verdict the
court deals with the question of costs, and under the rule of court
by means of the final judgment.

I still adhere to my opinion expressed in Jones v. Reid, that
where the parties refer a case to arbitration without taking any
verdict, the different provisions of the statates referred to do not
apply. The provision in the rale of reference that costs shall
abide the event, are not equivalent to saying that the plaintiff
shall not have costs without a certificate, for the judge who tries



