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MOlKEiZKIE ET AL. V. lNcNA'ofliTON ET AL.P
A1pplicahon Io I sde u9eiDa-anow-4edni

A xummonp% wu Perae. on the lUth Fobriiary. 1851¶. and final judgnuent mlZnMd
for want of apporanco on tho 241h Do<ýemer. ISW, antil exorutilnî tn..d
M endAnts, on the 2ltt Jantiar>', 1861, ninved te 8et aildé the Judgment oit tini

groiînd t iat fi had b',n #àgned more tlîan a ye.ir alher the qisminnuîs wpaa rO.
turnatîle, and without glving a 

4
erm's notice. Idd, thst the application was

t.0 late.
On.. of the. defendantA, Fhutid M.corc-ctty stytcd ln the gommoun, wax lq ims

Itlco named initi,î,judgaîent roll and exceutione b»itmrd . 1d),nîeîlamm

Thîis vas a summons to shew cause why the final judgxnent in
this cauise ehould flot be set aside with coîcts.

1 st. Because the defendants werc served with process (sunimons)
on the lOtls rf F.ebruary, 1859, and noc procerdings taken tlt the
2.1tlî December, 1860, whcn final judgment vas entered agninst
aDU the defendants (one of the defendants, EMintnd McNaugliton,
being deing designr.ted therein as Edward McNaugliton3) for ivant
of oppearance, for £809 Os. 9d. andi costs.

2nd. BcCOuse therc vas a variance bctween the judgrnent roll
andi execution andi the writ of summonsq, the stylo of the cause
in the summons being the saine as ini this surninons, wlîile tho
s4tylo of the cause in the roll and executions calicti defendant
Edmuad '2\cNaugliten Edward.

3rd. I3ecause the plaintiffs dii flot give a term's notice, although
more titan a ycar Lad elapseti since the last proceeding.

In answer to the summons the plaintiff'B attorney made a
affidavit te tlie effect tbat the delay ineftering judgment, a
agreed uipon between him andi the defcndants : that the defendatîts
undertook flot te enter oppearance, os they bail no defence, and
lt eng9geti te paty Off the tiebt within eighteen, menthe, and had

made sinall payrnents from time te Uîne, but little more than
Bufficient to keep down the interest ; and that in December tast,
finding tlîat ether people werc pressing, le entcrcd up tlie jtodg-
ment- lie swere alse tliot be believed the application te set aside
the judgment vas miade, net at the instance et tie defendants,
but ot a creditor of thcirs who took out an exeetiin again8t
themn for a large debt, and placed it in the slîeriff's bands a few
minutes only after the execution in this case vas delivereti te Lira.
In this nfildavît it was allegeti that the agreement with the plain-
tiff'8 attorney for delay wad mnade between 1dmt and Andrew
McNoughton, one et the defendants.

On tie part of tlîe defendants, Andrew 'McNatighton made an
affidavit that after bis first interview with the plaintiffs' attorney
about this suit be always believed that tlie suit Loti been 'with-
drawn : that this appl;zatien was net matie on bebalf ef any other
of their crcditers, buc ivith the idea tiiot if Lie ceulti succeeti in
gctting tlîe judgment set aside be ceuld then make arrangements
te pay ail the crediters cqually : tliot Le Lad often applieti te the
plaintiffâ* attorney for on acceunt ot thieir tiebt, but Ladl neyer
received ene.

It was net denied that the Dame et Edward wâs by mistale
given us the christian Dame et eue et the defendants in the judg-
ment roll inbteati et Edmnund, the name preperly given iu tise
suminens.

ReaiseN, C. J -By th'e Commen Law Procedere Act, section
81, it isî enocteti that a plaintiff shall be deemeti out et court
unles hie declare witbin one year atter the writ of entamons is
rtiturnatle.

The judgment being entered on- the 24th December, 1860, the
defendants meve against it fer îrregularity iii being signed tee
tais, that is, mere thon a year atter the suminens iras returnable ;
but tlîey ceune, as appeors, net befere the 2lst et January, 1861,
which iii toe late, accerding te the practîce, and 1 think this is a
case in which the application 8houhd nlot Le favoured.

The saine objection, et being tee tlc in meving, applies te the
ether graunti of net giving a term's notice, if indeeti such an
objection coulti bc tnkeni iren the defendants bave net appear- 1.

As te the niistfke in the christian naine ot one et tlîc defenlants,
Edirard fur Mmund, thait con be cureti by sinendineut, as the
sumniens gives the truc Damne.

1 think that theo name ef tîje defendant, Edmltnd MeINaughton,
shenîti be amendeti in the judgment roll and Uhe errit or ivrits of

executien tliot have isstieti înder it, hy makîng it conformn with
tlîe home '-là îLe sulamons. andtI îLt this stimmens sheuld be dis-
charged, bî.t Det ivith cesto.

CCcîmAsazr v. Scex-r ET AL. ANI) COCHRoANE V. CaoISs ET AL.

Two artfoni for faimo liprisennifont wer. ri-ferrrd ta ariîration ai the mely".. fn
tw.t teig ta.n cno to abidoe teeent. lit one iii. arbtîlralor fround £ib,
hi the ollî-r £I0. The plaintiff imcdng pînvmwded b>' attAchLuesit un th. award,
hel'I iliat ho wua entitld 10 fuîltI woli ~thont a ertlflrat.

Such a CL'O t- not wtttta the. tItc rute of court, fur the plitintiff caneit lie cou-
.1lsrcd ai Eroceo-ding tipon a finaljudgmrnt.

Qtvrte. whet her inS. C. L.. Il. A . action 331, a judge's order lt not neresur>
t0 ruira taxation revised b>' the principal cterk.

Tlîe plaintiff in thsis case applied te revise taxation, on groundâ
whicIt suliciently appear ir. the judgment.

B;uRss, J.-Botli et tliese cases irere actions agoinet tlîo defen-
dants fer aidse imprisonnient, in cnequence et tîe irrits te holti
te bail being set a..ide for irretzularity. Mhen they came demn
for trial nt the assizes at Stratford, in tho epring: of 1858, hy con-
sent ut parties Utse causes were referreti te ait arbitraier, ne
verdicts hein.- taken. Tlîe cests et the cause in eacli anti the cests
ot the reference irere ordered te abide the tvent. The arbitrator
made Lis awards, and in thc first case airarded £20 te the
plaintiff, and in the second case £10. The plaintiff preceedeti
thien te tax ceste, andti îe îleputy clert ofthUe Croiru for the
ceunty ef Perthi taxed te tîte plaintif full coins in each case. Tito
plaiîîtiff after that proceeded te demand tlic sains awordcd andi
ceats. and upen non-paylnent npplied te the ceurt te enforce tîto
award:) by attachinent. Tlîe defendants resisteti these applica-
tiens, anti the motter came on te Le heorti in Trinity Terni last,
liefore me in the Practice Court. The ridles wre mode abselute,
for tic athachinent, but orticreti te lit in ithe office it, certacin lengtil
of tirne, te afeord an oppertunity te Lave the cests taied correctly
anti upon a proper scale. as a question vas raisei ith respect te
the costs lis taxeti by the deputy clerk ot tie Crown.

The order then mode wos special, directîng an application te,
Le mode te a judge iii Chambers, at least that was ivbat, 1 contein-
plate t ath Uime. I boad ovcrleoked tLe previsions of the 3318t
section ot the Common Lawr Procedure Act. Upon leokîng, at
that s3ection now, I sec I have made a nete in tlîo nargin te that
section in m'y copy, thot somle et the profession Eay, and bave
acted apon it, that they may as a motter or ceurse have the cests
re.taxed by the principal clerk : 1 doubt tlîat being tue truc con-
struction : the revisien 1 think shoulti Le by a judge's order for
the purpese. B3e that as it inay, lîowerer, the defendants in theso
cases avait theinselves of tîte construction put upon the clause by
thie profession, anîd corriet ei taxation beféo the principal clerk.
Tîje plaintiff declined te attend tlîis taxatien, because Le censi-
tiereti it a violation of the order mode whlen directing tlîe attach-
ment te lie in the office tilI a taxation procured in accordance with
it. The master in the first place taxeth e p1aiitiff's costs on the
scale et tb county court, and then alloweti the defendants tlieir
costs, tbat is, the différence of cests between the tire courts te be
tiedu0îct from tho se ; anti in Uie second case ho alloîred tise
plaintiff enly divibien ceurt conts, anti taxeti te the tiefendonts
their full costs.

The application now betore me is mode by the plaintiff, that
the master shaîl revicir bis taxation, andti Ui question is simply
Ibis, îrhcther Lie bas taken a correct vicw ot the motter. At the
time of the argument 1 maâs under îLe impressien that this very
peint Lad been befres me ini seme shape soetime since, andi 1 finti
it -ias in Jones v. Reid (I U. C. P. R. 247). lit soins measure îLe
salue question was before tIr. Justice Itichards in 51or8e v. Teetzel
(1L.8275). In this last case an order wasimode for full costs, but thiot
ca-se difeérs frein Jones v. Ritd anti froin this case, for ne verdict
miss taken in either of tbeim, anti it is threugh the verdict the
court deals with the question of costs, anti under the rule ef ceurt
by menus ef tme final 3aadgmQnt.

1 still adlîere te my opinion expresseti in Jones v. Reid, Ilînt
irbere tlîc parties refer a case te arbitratien without tsiîng any
verdict, the different provisions of tlîe stamutes referred te deo net
apply. Tlîe provision in the rul of reference tliot cests t4haîl
ahide the event, arc net eftuiralcnt to soyîng tlot; the plaintiff
shlall net have cests iritheut a certificate, for the judge wtho trics

1862.1


