
MAIZE v. GUNDRY.

ixgust, 1915, when the partnmrhip was dissolved by consent.
y the agreement of dissolution, the partners each assumed cer-
in liabilities of the firm, and MeFarlane gave Allen a note for
000O repreenting Allen's share in the business, and agreed to
Tnish or seli to Allen at cost any goods in bis line that xnighit be'
quired of hlm, for a minimum term of threeyvears or as long as
iy balance on the note rerpuined unpaid.

MeFarlane continued the business and furnished certain goodas
Allen, but paid nothing in cash on the note till af ter the partner-
ip between the plaintie and McFarlane had been forined. The
isiness did not succeed in MeFarlane's hands.

Allen was consulted by the plainiff, while the latter was stili
i infant, about a loan in anticipation of a suni which hie expected
c)m his father's estate when he should becomne of age, and Allen
ggested that the plaintiff should go into business witkM-NcFar-
nie. The plaintiff, who relied on Allen's judgment, agreed to
îs, and arrangements were mnade, under wvhich the plaintiff at
tee went into, the business. A partnership agirement was
tered into. Allen's dlaimn of $5,100 was rrentioxued ini the

,urse of the negotiations as a claira against McFarlane; the
aintiff did not agree toassumeiîtas adebt of theniew firini. On
,e 2nd April, 1918, the plaintiff came-of age; on the 4th or 5th
Sgot a cheque for $2,500, which lie endorsed and put into thle
mn's cashI-box. McFarlane on the 6th took this cheque and
ýposited iA in a bank, and out of the proceed s paid Alleni $1,300
i account of his note.
The buisiness went on badly; McFarlane wws in fact insolvent

ien lie took the cheque on the 6th April; a nd on the 30th Sep-
rnber Mcalnassuiring to act for the firyn, executed a deedl
assignirent th Gu'ndry, who sold the assets to Allen for (;0 cents
the dollar, realising 84,036.19. Alleni went into possession and

rried on the business.
The plaintiff was wholly overrcachIedl and def rauded by MYcFar-

rie.
The Iearned Judge reviewedI the evidence, which was to ,oie

tejit conflicting: lie acceptedl the'evidence( of the plaintiff and
mredited both McIFarlane and Allen.
The findlings werc: that Allen was not a creditor of the fri,

r entitJed to rank as such against the assets of the new firmi;
at no novation took place eonstituting Allen a creditor of the
wv firm-to that the plaintiff's consent, was lacking; thiat Allen
A a creditor of McFarlane alone, and payn ents; on aiccount ini

3or goods were miade on MFrnesaccount soIely; ani
ât the assignitent to Gundry was invalid anti voiti: Cazi eron v.
wvenson (1862), 12 U.C.Ci>P. 389.


