
KELLY BROzS. d. C'O. v. TOI RIýS' HOTEL CO.

suce with the provisions of the mgreenienit . .. . .'Ple elaini
to recover for the ainount of theu est!imate of the I 9th July, 1909,
mnust, therefore, be disaliowed.

'l'le Master ellarged the plaliniifs with $991 paid by the de-
fendants for fire insurance on the building subsequent to the lst
January, 1908, and in this we think lie erred. l>aragrapi 13 of
the ag-reenient provides that the defendants will Iw -a tie ost and

oies f the insuirauîce aifter the lst J aniarv, 1908, but ilie
plainitifrs have been charged with tlie $991 berause the blid 11,1
compieted. the first and second flats and basenient . . . by
that date . . . and because of the opening words of the para_
graph, whîIiuli provides finît flie insurance shall ho illaintîîined
during the progre(sF of the work bv thc defendants, but at the cost

andff expensc of the plaintiffs We do flot think that there is anv-
thing iii the p)aragraph wb hl warrants cutting down the cearlvy

ersedprovision at the end of it, that "the ecnipanv \ will pay
the cost ani expense of said insurance from ami aftur the lst

,Jalilarv'ý, 1908.",.
It wscontended thjat, xtnder sec. 4 of lthe Act, tlie lieni is given

ini repc of the work or service pérfoî'mud and fli, niaterial.s
fornisiîed, and for the value of tîtese. irrvspuetive altogehe of the

traof the contract under whieh tlie work or serxie i perforined
or- the materials are furnishcd and ofte (li cnditions it contaijîs
as toe paviient, and that flie plalnîiý isrc. i liurefore, entitléd to :1
lien for the value of tlie xork purforined and thie itiaterials fur-

îsbdby them after deduetiîîg the payatents thaýt have becît ruadeý
*..Titis content ion is not well fomînded. .. . I Reference

to the provisions of ses a ind 9 of the Mýeclianies' Lien Acet.] T t
would be most eNtrniordlitarv if iý w re oflîcrwise, and liait, al-
thougili byv the ternis cf the tgreein lich colitractor was itot en-
titled to more tiiani a stiipuiite siim or wais not entitled to aîn
Paymevnlt ulea(sS he hadpefome some condition precedent 1, his
rliglit te eall for payînilentl, tIc Icrins3 of the contract are to 1 'l dis-

re1dd n tuel( coarato enliled to be piiid on a yljuaîilî
inlerilit.

Nor, in ouir opinioni, doesý tli inero faliliu cf, tI dfeda
tel )ayv the a1mount) which ic plain1tifls wce nitc t pe.e
paYment of, in resec of ( tîepors sînts nil t plaiiî-
tiffs to caiml prrit1 paynci o flti eceitg whiil WN lwb

r miin l uil tue filial cope of of1U tuel ageeet îîd i efo
their linfor tu p rena1..T i pýlaîxitifYs !iiav Pae
lienl for it, buti a Iwlien ro rsrtvenoeal.Tcplo itf

rigLht to enfo)rce( tîteir lien . .. a1i n on ulii irgîu
tianm does tlriglît ho slue for thc anouîît tliu.y aearduiei


