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injuries were not due to that negligeiice, but to the neglect

of theý deceased himself to obey the directions of defendaut

to trime the sliaft, and that deceased voluntari Iy took the risk

whicli lie incurred lu going down the sliaft.

G. Lynch-St&untoIi, K.C., for plaintif!.

I.Carscallen, K.C., for defendant.

The judginent of the Court (MEREDITHT, C.J., MAC-

MioJ., IDINGTON, J.), was delivered by

MEiiiirEDiT, C.J.-. .. We think that there was evi-

dence for the jury te support the contention of plaintif! that

defendant was guilty of negligence in not casrng the shaft,

buit thant it was net made clear te the jury that -an affirmative

aniswcfr to the rirst question involved two propositions, one

tbat thlere was negligence, and the other that that negligence

was the cauise of the accident.
We thînk aiso that the jury sliould have been asked te

findl whether, haît the deceased obeyed the direction gÎven

hi= te trim the shaft, the accident would have been avoîded.

Aithiouigl the-te was mucli to lead te the conclusion that, had

that beeni done, flic accident would -not have happencd, vwe

are unable kt say that the jury iniglit not have reached

a difYerent co(nclusion....
Tlhat the deceased eontiuued in the einployment; of de-

fendant vitli knowledge of the omission te case the shaft,

woufld not, according tk the express provisions of the Work-

nen's Compensation Act, of itself justify a finding that

deýceaSed lad voluntarily incurred thxe risk of fthc injury

which happened ko hîm, and that should, we think, hQ pointedl

eut to flic jury.
New trial.' Costs of last trial and of appeal ke bc cosfs

in tixe cause, unless the Judge before whom the action is

ufltiînately tried ofherwise directs.

JAN;UARY 7TH, 1905.
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Appeal by defendarit frOM Order Of ANGLIN, J., 3 o. W.
R. 734. setting aside report of Master in Ordinary finding

that there »was'nothing due upon the mortgage in question.


