
=WPORTS AND NOTES OF CASES. r7

0

s

B3acon quotel in MeàropWU*an v. Jackgon, 3 App. Cas. 103, at 210. Therefore
damnages for injuries depend on the "Proximate cause" of the injury soute-
what as foUlows.-l. Waa negligence the proximatv cause of the injury at
ail? If not, then there is no cause of action. 2. Wns the plaintiff 's negligsncc
the proximate cause? Thon of course ho cannot recover. .3. Was defendant'e
negligence the proximato cause? Then plaintiff recoveo. 4. Was their joint
negligence the proximate cause? If no, plaintif! cannot recover anything.

Tt is in respect of the third and fourth questions that the doctrines of
çecontributory" negligence and "ultirnate" negligenco arnse. Even though
àt involves repetition it le worth while reniarking that contributory negligence
presupposes carelesaness or the part of the deforidant; but involvos the prop-
osition.that as the plaintiff might have but did not avoid the consequencos
of dcfendant's negligonce he contributed to his injury by his negligence, and
,ýo the proximate cause was flot defendant's negligence but tho negligenceo of
the plaintiff in f alling ta do what ho âhould have donc to avort Llie conse-
qîlences of the defendant's nogct. Sec Beven on Ncgligci,-e, 2rid ed.,
156 anîd 157.

Ultiinate negligonce in thoory involves proof of factia whie!. ronioves the
proxitnate cause "a @tep f urther f rom the initial wrongdoing. Tho defendant

wua negligont but that docs not croate the cause of action because of the
plaintiffls subsequent want of care; the plaintiff was nogligtnt but that dom
ot. deprive hlmu of hie clairrn becauso the defendant waa -arless in flot averting

t he vonsequence of tho plaintiff's earlier nogligence so that la the proximate
rausâe and sO plaintiff rocovors. For this proposlition the case of DavirA v.
Mann, 10 NI. & W. 546, is usually cited. Thero the plaintif! hobbled bis
donkey and turned hlmt out on the highway. The defendant wazi driving
ta "sîuiatlh naice' whichi wus conbirucid ms hIwng negligent driving nu

killcd it.
A nmajority of the court assuînod that. plaitif!f was negligent out said

tlitit t ho defondant might, but for his later negligence have avcr -ied tho accident
ivid so the defendant was made hiable. '1'ho question thora rnally waswhother
the animal was lawfully on the highway and if not what duty onc owed to an

anmlnot lawfully therc. It woulcl seemi almost as thoughi analagous do-
cisions would ho those bearing on one's duty to % trespassor rathor than cases
hi-aring on questions of nogligenco or contributory or ultimate negligence; but
the decision has ahvays sinco heen citod as authority for the statoment that
ilhough plaintiff may have bren negligent yet if tîrfendaut miglit hy exercising
proper catre have avoidoil the accident bis negligence is the proximate cause.

e Radleyj v. Londten atid Vorlh Weetern Ry. (1876), 1 App. Cus. 754. E ach a.
devision as this doos fot involve any eloment of antecedent negligence on the
part of the defendant. It la nut a question of who bogan to ho negligent
first; but mcrely whother (1) the. carelesancs of the contestants la severablo
and (2) which of thoen had the lu~t chance of avoiding injury. If (1), the
coinbiped carelessncss is not severabia thon the proxiniato cause3 le Joint
negligence and so neither cati sue or recover froni thbe other; but if (2), thbe
carelessness is sevorablc thon the court enquiros who is finaIly rospo>nsible
and that is the proxintat. cause which enables the other carelegs person to
rec'over. Tt was thaught that when there bas been contrihutory ueghgence
on the plaintiff's part thoro muât ho sotti new (i.e., lator) negligene on1 de-


