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flotes not matured, and B. consented to the sale of one of the mortgaged
Stocks taking the purchaser’s notes in payment, and applying the amount gener-
ally in Payment of his overdue debt, part of which was unsecured. A few
ays after B, seized the other stock of goods covered by his mortgage, and
3bout the same time the sheriff seized them under execution, and shortly after
the Mortgagor assigned for benefit of creditors. An interpleader issue between
B.anq the execution creditor resulted in favor of B., who received, out of the
Proceeds of the sale of-the goods under an order of Court, the balance
remaining due on his mortgage. See Horsfall v. Boissean, 21 Ont. App. R. 663.
€ assignee of the mortgagor then brought an action against B. 19 recover
€ amount representing the unsecured part of his debt which was paid by the
Purchase of the first stock, and which payment was alleged to be a preference
5. over the other creditors.
Held, affirming the decision of the Court of Appeal, that there was no
Pl‘eference to B. within R.S.0. (1887 c. 124 sec. 8 ; that his position was the
Lame ag i his whole debt, secured and unsecured, had been overdue and there
4 been One sale of both stocks of goods realizing an amount equal to such
°0t, in Wwhich case he could have appropriated a portion of the proceeds to
Payment of his secured debt and would have had the benefit of the law of set-
remas to the unsecured debt under sec. 23 of the Act; .and that the on:y
wh.edy of the mortgagor or his assignee was by redemption before the sale
‘ch Would have deprived B. of the benefit of such set-off.
PPeal dismissed with costs.
G,w/"’”»‘, Q.C,, for the appellant.
Kappeze, for the respondent.
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LAINE 7. BELLAND.
Chatlels attached to realty— Hypothecalion of.

unq An action was brought by L. to revendicate an enginfe anq two bn.ilers
°F the Tesolutory condition (condition resolutoire) contained in a written
N, providing that until fully paid for they should remamn the' property
ren, . 20d that aj) payments on account of the price should be considered as
or their use, and further, that upon default L. should h.ave tl?e
questio fesume possession and remove the mach?nery.. The macl.uner}yi. 13
h bOn haq previously been imbedded in foundations in a saw mill w |ct
the b:.;:n sold separately to the defendantg and at the time of the agreeml::n
Out 5 1 ers were still attached to the building, but t.he‘ engine h.ad 'been. taken
Clition Was lying in the mill yard, outside of the building. While in this cond-
e ¢ defendants hypothecated the mill property to the respondent, an
in yPOFhecs were duly registered. The engine was subsequen.tly replaced
Pu : bu']di“g and used for some time in COﬂI)ECtiOI'.l with the l.mllers fl’;)r.lthe
ag noe of Tunning the mill. The agreement respectmg th.e engine anc(li. 01{er§
anq .. "°8istered. The respondent intervened in the action of reven ICE‘IOt
to is i’med that the machinery formed part of the freehold and was subjec
HeYPOthec upon the lands.

%, that notwithstanding the conditions in the agreement, the dealings

ag l‘eem



