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notes not matured, and B. consented to the sale of one of the mortgaged
stocks taking the purchaser's notes in payment, and applying the arnount gener-
allY in payrnent of his over due debt, part of which was unsecured. A few
(daY' after B~. seized the other stock of goods covered by bis rnortgage, and
about the sarne t'ie the sheriff seized themn under execution, and sbortly after
the Mortgagor assigned for benetlt of creditors. An interpleader issue between

un d the execution creditor resulted in favor of B., w~ho received, out of the
proceeds of the sale of-the goods under an order of Court, the balance
relaining due on I1s mortgage. See Horsfal v. PoisseaU, 21 Ont. App. R. 663.
Trhe assignee of the inortgagor then brought an action against B. to recover
the ar1nounit representing the unsecured part of bis debt wbich was paid by tbe
Purchase of the first stock, and which payment was alleged to be a preference

o er the other credîtors.
1feld; afflrrning the decision of tbe Court of Appeal, that there was no

Preferenc to 13. witbin R.S.O. (1887 c. 124 sec. 8 ;that bis position wvas the
Saine as if bis wh ole debt, secuired and unsecured, bad been overdue and there
hadl been one salle of botb stocks of goods realizing an amnounit equal to suchdebt, i n Which case lie could have appropriated a portion of the proceeds to
oPayrnent Of hlis secured clebt and would bave bad the benefit of the law of set-
Off s t th unsecured debt under sec. 23 of the Act ; and that the only

rndY of the mlortgagor or bis assignee was l)y redemption before the sale
Which WOuld have deprived B3. of the benefit of sucb set-of.

Appeýal dismlisse(î with costs.
Glbo.,Q.C., for the appellant.

'~ee, for the respondent.
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G/ta//e/s a/tache(l Io real/y-lypoIeca/ion of.'An acti]on was brought by L~ to revendicate an engine and two bl)olers
Unl1de the resoîutory condition (condition resolutoire) contained iii a written

af nt, Providing that uintil fully paid for they should rernain the property
rntd that aIl payrnents on account of the price should be considered as

r1gt for their use, and further, that upon (lefault L should bave the
rIght to resurne possession and rernove the inachinery. The iachinlery in
had eel had previously been irnbedded iii foundations in a saw rnilll wbicbthe b0 e1 sold separately to tbe defendants, and at the tume of tbe agreemient

'LIt ande rwere still attacbed to the building, but the engine bad been taken
ci' 0 "ah lYing in the miul yard, outside of tbe building. While in tbis con-

th e defendaîîts bypotbecated tbe inill property to the respondent, and
ine O0th'Cs were duly registered. The engine was subsequently replaced

the u îing and used for sorne tine in connection wîtb tbe boilers for the
tlpos Ofrnn the mill.The agreement respecting the engine and boilers

ths 1 "id tliat tbe machinery formed part of the freebold and was subject
hYPothec upon the lands.

he'd, that notwitbstanding the conditions in tbe agreement, tbe dealings


