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ments made in disoharge of speciflo items, or that
the aocount was not unsettled, within the mean-
ing of the act. Sec. 55 olearly givesjurisdiction,
and its aperation is flot confined by sec. 59, which
is intetided only to provide againat the splitting
of demandé, This last clause is similar ta tbai
in the EnglIsh Act, 9 & 10 Vie. ch. 95, which is
commented upon in Avards and Rhodes, 8 Ex.
312. He cited also Turner Y. Berry, 5 Ex. 858 ;
WFalker v. Watson, 8 Bing. 414 ; Furinval v.
S,,iunder8, 26 U. C. Q B. Il19; ( lameron v. Thomyson,
1lU. C. L. J. 9; Ilalford v. Hlunt, 2 U. C. L. J.
89 ; KimptonvY. Willeyt, 1 L. M. ;k P. 280; Wall-
bridgveY. Brown, 18 U. C. R. 158.

MoRRisoN, J.- By the 55th section of the
Division Courts Act the judge of any division
court msyr hold plea of, and may bear and deter-
mine, &c , ail dlaims and demande of debt, &c.,
where the amount or balance clainicd does not
exceed $100. By the 59th section it is enacted
"lA cause of action shall not be divided into two
or more suits for the purpose of bringing the
samne within the jurisdiction of a division court,
and noa greater sum than $100 shall be recovered
in any action for the balance of an unsettled ac-
count, nor shall any action for any such balance
be snstained where the unscttled accaunt in the
whole exceeda $200."

If the 65th section stood alane. the judge would
have jurisdiction in every case where the balance
claimed did nat exceed $100. The applicant's
counsel contended that sncb was the meaning of
the whole act, and that the intention Of the 59th

cion was not ta linmit the jurisdiction, but
*erely ta prevent the splitting of suits. I can-

inet adopt that view, for I think it is quite clcar
tbat the legisiature intended ta limit the jurisdic-
tion firet ta a balance of $100 in the case of an
unsettled account abové that sum, and then it
declared that even in cases 'where suds balance
was claimed the plaintiff could flot sustain bis
action in that court if the unsettled account ex-
ceeded $200: in other words, a party Tnay re-
caver in tbat court as high as $100, being the
balance of an unsettled account not exceeding
$200, but 'wbere the balance claimed is af an ac-
count unsettled snd exceeding the sura of $200,
lis cannot sustain his action for any balance iu
tbat case, wbile on the other band, he nlay re-
caver $100 being the balance ai auy Settled ac-
counit between tbe parties toasny amaunit.

What is meant by an unscttled account daes
not appear very clear, but I think the reasonablê
interprétation is, an account the amount of wbi eh
is not adjusted, determined, or adrnitted by saine
act of the parties, sncb as by the giving of' a note,
a mutual stating or balancing of the account, or
fixing the amount due.

In the case wc are cansidering, the particulars
of dlaim endorsed on the summans are for a bal-
ance prima facie whicb the plaintiff wfts entiîled
ta sue for and recaver, and witbin tbe jurisdic-
tien, viz., $84 69, a balance due for rent aiter
applying payments. Sncb particulars migbt refer
to an unsettled accaunt under $200, and it is only
when the case cornes on for trial that the diffi-
cuIt>' arises. The plaintiff then says, "I claimu
thmis $84 69 as the balance of three years five
xnonths and twenty-ane diîys' rent. due on cer-
tain premises reinted b>' the defeadant at $160 a
year, payable monthi>'; " and in oriler ta ebtab-

lish bis dlaima be states ta the judge that hie muet
firet prove the tenancy, and tbat the defendant
was indebted ta him, the plaintiff, in about $600,
and that he intendcd reducing that amount by
payments ta less than $100.

Why the plaintiff was compellci ta adopt this
mode af praof upon bis own case anc cinnot
readily sec. If the tenancy was admitted by tbe
defendant, and the payamenits made duriag the.
three years werc payments male on accaunt ai
the rent, ail that the plaintiff had tu do was ta se
for the last say seven montlis' rent; but if the
matter in dispute was cither the amaunt ai rent
payable or the duratiran af the terni, and cither
of these facta bad ta be invcstigated and deter-
mincd befare the balance could be struck, in such
a case the judge, 1 think, would be trying a case
bcyond the jurisdiction-viz , ta recover a bal-
ance duc of an unsettled accouit. over $200; and
we niust assume sncb ta b. the case bere, for
neither at the trial nor upon the application for
a new trial daes it appear that the platintiff rcsted
bis case upan the groand that the balance was
due an an accGunt at any tisue settled or stated
between the parties.

And upon this application the plaintif bias not
shewn that the account is nat an unsettled one,
and, for aIl that appears, the amount of the an-
nual rent, as well as the time charged for, were
bath ins dispute. It was the duty af the plaintiff
wben the matter was before the court below,
bath at the trial and upon the motion for a nea'
trial as weil as on tbis application, ta bave sbewn
that the case was clcarly within thse jurigéliction
af the learned county court judge, and not ta
leave him or this caurt ta conjecture what kind
af a case the plaintiff intended ta mnake out in
tbe division court. On the wbule, as the case
appears before us, we tbink that the learned
judge was rigbt in the conclusion he arrivcd at-
viz,' tbat the action was brought ta recaver the
balance of an unsettlcd account 'whicb in the
whole cxceeded $200, and that the rule should
be discbarged, as movcd, with casts.

ADAM WILYON, J.-As Miron V. AieGobe, (4 P.
R. 171) which I decided in chambers, lias been
referred ta, it is praper I should say that on cx-
amsning again the sections ai the Division Courts
Act, 1 arn quit. satisfied tbat by the direct Ian-
guage ai the 59tb section no acti"n for the bal-
ance ai an accaunt can be brougbt ini the division
court, ",where the unsettled nocount in the whole
exceeds twa hundred dollars."

Tbis section was nat sufficiently in nsy miDd
when I decidcd tbat case. The decision was not
warranted by the statute, because the unsettled
account in the wbole was $236 553. The sooner
it is expressl>' aver-ruled the better. The judge
ai the county court oi Wcntwortb, in Waugqh v.
Gojnway (4 U. C. L J. N S. 228), and tb. junior
judge of Northumberland, in a case which was
shewn ta nme on amy last circuit, and which bas
since been propcrly affirmed iii the Common Pleas
1,19 C. P. 801), have alressdy pointed out the ob-
jection ta it.

I quite agréé witls the opinion expresscd in
tbis ca-ýe, and that Miron v. Mc Gobe was wrangly
decided.

RIHcsARDS, C. J., concurred.

Rule discharged.
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