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by she answer; but if the parties bo willing 1o nceept this as the
decision of the ease, we thiuk the plaintiffs should have theiy costs,
except of the hearing, and they should convey 1o the defendant the
parcet of ground conveyed by mistake by the clder Macbes{ to the
original trastees.

After the foregoing judgment, the defendant Farrell, throvgh his
solicitors, intimated to the plaintiffy’ solicitors that he was willing
to accept the judgment of the court, aud to excoute conveyances
to rectify tho miztake, but iasisted that the plaintiffs should pre-
pare both deeds.  The plaintiffs declined, a8 the defendant Farrell
bad been in the wrong by compelliug them to come to court, but
offered ta prepave one of the deeds. The offer was refused, and
the Township Muntcipality refusing to join as co-plaiatifis, as
dicected hy the sourt, they were addeq as defeudants; sud on tho
bill being taken pro confesso against them, the cause was again set
dawa for & hearing.

Jlodgins, for the plaiatiffs, contended that Farrell was the proper
pacty to prepave the deeds. o had full notice of the plaintiffs’
clain, and by his owa wrong obtained a deed of land whick neitier
he nor his grantor had sny estate in,  The plaintifis had so far
showa a witlingness ta settle that they prepared & draft deed, sud
submitted it to the defendant, but be refused to do his part. Ifit
was to beheld that both parties should have prepared deeds, then,
nccording to Jones v. Harclay (2 Doug. (81), where there are
mutual conditions to be performed at the same time, ard one shows
that ho is ready to do Lis part, but the other stops him by an infen-
tion pot 1o perform bis part, it is not necessary for the first to go
further and do a nugatory act. That was s case similar to the
present. Besides, the rule which goveras in the preparation of
deeds in specific performance may apply here. o referred to 9
Bythewood's Conveysucing, 518 (aote); Glezeburn v. Woodrow,
871, R. 366; Lairdv. Pem, 7T M. & W. 482,

Morphy, for defendant Callaghan.—His client had submitted to
act as the court should direct, and must be held entitled 1o bis
costs. It was clearly the duty of the defendant Farrell, who bad
been condemned in costs by this court, to tender such a convey-
ance 8s would show that he had submitted to the judgment which
lad been proucunced.

Roaf, for defeadant Farrell, contended that the plaintiffs had
never tendered o proper deed to the defendaut; that being trustees
for him of the picce they held by mistake, it was their daty to have
prepared all proper deeds to rectify that mistake, according to tho
rulo lnd@ down in Rowsell v. Hayden (2 Grant, 657), which was,
that where o trustee is required by his ceatui gue trust to convey to
the latter the trust lands, wheve such a conveysnce g proper, it is
the duty of the cestui que trust to golve all reasonable doubts sug-
gested by the trustee ns to the course he is desired to pursue; and
the cestuf gue frust must also pay all costs, charges snd expenses
properly inearsed in relation to the trust.

Hodgins, in reply.—~The rule in Rowsell v. Hayden does not
strictly apply; if anything, it applies to both parties, a3 it might
be considercd there was here a double trusteeship,

Esrex, V. C.—It must be supposed that the court thought
Farrell in fanlt, by condenniog bim in costs, and that he onght to
have rectified it. I see pothing 10 exoncrate him from preparing
the decds. Me should have prepared a description of the property
he iotended o convey to rectify the mistake, and let his solicitor
draft & proper conveyznce of what he wished the plaintifis 1o con-
vey to him ; and if the portics disagreed, it should bo referred to
thie Master to settle. The plaintiffs are entitled to s decree, as
asked for. The defendant Callaghan, sod the Municipality of the
township, and s}l praoper parties, should join in the counveyance.
Caltaghan is entitled to his costs, to be paid by the plaintiffs, who
may have them over against Farrell.

Fisrex v. Wiz,
Speesal Performance.

This was o bill by the vendor for the specific performance of an
sgreement for tho purchase of Jand. in the agreement it was
stated that the plaintiff would give tho defendant a bond against o
mortgage on the property to the Trust and Loan Company. The
defendant resisted on the following grounds: first, that the plain-
4iff had no possession, and did not give the defendant possession
when dersanded ; secondly, that the defendant had no professional

ndviser, whilo the plaintiff had, aud that he was greatly imposed
upon; nnd, thirdly, that the plaintiff snd bis co-partucrs had fuited
since the contract,

MeDonald for piniatiff.  Turner for defendant,

Seaasox, V. C., delivered the judgment of tho court.

1 do not think the lefendant makes out bis cage. It is potshown
that the plaintiff had not possession, but rather the contrary. A8
to tho eccond, the plaintif’s evidence proves that be wes a shrewd
man, and one that well understood his bargain, and be shows
nothing against this. I do not think that be was entrapped,  As
to the charge, that since the contract Fisken bind failed in business,
and that his bond is of no good, that js trur, the contract having
been made on the 27th May, 1857, and the failuro baving oconrred
in Qctober of the sawme year. This is not 1hat thers was frand or
su unconscionable bargain, but that sometbing has occurred since,
which renders it inequitable to enforce the contract. Mr. Turner
cited nothing in support of this argument, but thero are sevoral
railway cases against it. 1 do not think that thiq js such a cnse as
could be barred by such an event. The firm is still in business,
snd it is not shown that their psyments to the Trust and Loan
Company bave failed ; and in regard to such, this Trast and Lonn
Company have agreed to take tho defendant’s payments for the
plaintif’s, Besides, the title was investigated before the failure
by the solicitors of both partics.

As to the penalty, I do not think that it was the intention of the
parties to pay it, and then rescind the contract. If so, it was the
duty of the defendant to take occasion to claim it in his answer.
If tho Trust and Loan Company do not carry out the contract a8
to sceepting the defendant in the payments yet to be paid on their
mortgage, 1 do not think the plaintiff should have the aid of this
court to enforce bis countract. Bach pacty will therefore bave
liberty to apply; and the decres will be for refercnce as to title,
and for speeific performance agaiast the defendant.

CHAMBERS.

Mrrenens v. Haxss.
Poreclosure— Attendance Lo receive morigage money.

This was an spplication for a final order of forcclosure; but the
affidavit of the attorney appointed by the morigagee showed an
attendauce of only s quarter of an hour at the appointed place, the
gaticitor's office. There was also an affidavit from the solicitor
that no one attended duricg the two hours appointed by the
Master’s Report, to pay the mortgage money.

EsTEN, V. C., at first doubted whether he could maks the order
asked for, ns the attendance was for such a small portion of the
time; but after consideration, granted the order.

Winreneap v. Rueraro axp Lage Husox R. R. Co.
Bramnation de Sens esse.

This wag an application by the plaintiff, on notice, supperted by
bis own affidavit, to examine & witness de bene esse, who was about
to go abroad. The csuse had been heard, but no judgment pro-
nounced. The plaintiff, presuming the decree would be in his
favor, proposed to exsmine the witness with & view of using his
evidence in the Master's Office in taking the accounts, The sffida-
vit showed thay the witness was going abroad ; that the plaintiff
could not prevent them ; and that he wes the only person within
the jurisdiction who could give testimony in regard to the matteyson
which itwas proposed to examine him ; and also stated the grounds
of the plaintiff’s so considering him. The motion was unopposed.

Estex, V. C., made the order, on the ground that although such
orders are ouly granted where it is shown that the evidence is to
be used for some definite purpose, yet the court will make such an
grder where it considers that practice requires it
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COUNTY COURTS.

1n the Oaunty Court of the County of Ontario, before His Honor Judze BoaNuaN.

Peary v. IrONS.
The defendant in thig case, was arrested under a capias after
sction brought, issued on an order made by Burphaw, J., under
the 2nd section of 22nd Victoris, cap. 96.



