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by tise answtr; but if tise pairties bu rsllling Ie nccept this ns the
fiecîgioll of tise case, WLe tilt Ille plaintilys sisouii hsave thier ceai»,
s.xc2pt of Ihehieuring. anti they siseuli ctnyey te tisa defendtaut the
purcel of grounti coneusyci by mi-itake by tise eider Maciseil te tise
original trustee.

After tise foregeing jutigment, tire defendant Parrell, through bis
selicitora, intimatoti tu tbe plaintifs' aliscitors ibait bo wes willing
te accept tire jutigment ut tisa court, anti te excuta convoyances
te rcctify the taistake, but lnsisteti tisat the plaintifs shouiti pro-
pare betisdeetis. The plain tiffs declineti, ais tise defendent Farrell
biai becu iu tise wrong by couspelliug liemt te couse te court, but
ofeéret te prepare oe et tise deetis. Tise efer was refuseti, sud
tise Townshsip Municipftlity refusinig te jein as eo-plasietflb, as
dlirecteti iy tisa court, they were adet as defeudants; and ou tise
bill being taken pro cefes egaiust tiset, tise cause was again set
domw uri a iseaniug.

Jfudgs, fer tise plaitiifs, contendeti that Farrecil was; thre preper
Party te prepare tise deetis. lie hati full notice ef tise plaintiffs'
clam, andi by bis ewn wreng ebtaineti a deeti et tend wisiclr neither
lio uer bis grantor finat uny estate in, Tise plaintifîs bai se far
sisewn a sifilngness te 4ettle tisat tisey prepareti a draft dee-i, anti
subusittet ilS te tisa defondant, but ho refeseti te de bis part. If it
-as te beielti tisat botb parties sisoulti have prepareti deatis9, ion,
accerrting te Josues v. JJardtay (2 Deug. 681), wheru tisons are
mautuai conditions te ireperfermeti attse ssinetlime, avdene shses
tisai ho is ready te de bis part, but tise etiser stops him byn inten-
tion uet. te perforas bis part, it is not ncce»sary fer tise tiret te go
furtiser andi do a mugetory act. Tisat was a case similakr te tisa
prescut. Ilesides, tise nuls -wisich gDverus ia thse prepanatien et
deetis ln specific performance tnay appiy bers. Ile referreti Ie 0
IBytbewoed's Conveysncing, f>18 (note); Olazebun v. iroodrow,
8 T. R. 366; Laird P. les, 7 M . & W. 482.

Norphy, for defendant Callagia.-llis client heti subtuitteti te
net asr tire court sisoulti direct, anti mnust be beiti entitleti to bis
cests. It was clearly thre duty efthUe tiefeudant Farnell, who brail
been condenno in cest.s hy thîs court, te tender such a cenvey-
suce as weulti show tisat ho li submitted te thse jutigment which
lied boon pronounceed.

Rouf, for defendeut Farrell, centendeti that thre plaintiffs bail
nover cendereti a proper decil te tise tiefeutieut; that being trustees
fer hlma ot tise pioce tisey helti by xistake,it was tiseir dnty te have
prepareti ali preper deetis te rectify tisat saistaice, accerdiug te tise
rua ]a* dewn in Roirsell v>. ffayden (2 Grant, 557), wbicti was,
tiret ,lers a trustee is requireil by bis ce'tui 1 rs te Convey te
tise latter thse trust lands, ire sncb a ceaveyane t proer, Il is
tise duty ef thea cestui que trust te selve alt reasonabte douire; sug-
gesteil by the trustee us te tise course bois desined te pursue; anti
tise cestui çue trust must aise puy ail costs, charges andi expenses
pneperly ineurreti in relation te tise trust.

Jfodgi'ns, ia reply.-The ruie in RowstIl v. llayden dees net
strictiy apply; if aaything, it ssppiies te botis parties, ;.s it migirt
bce censidereil tisere vas boere a double trusteesisip.

BEsrxPN, V. C. -St issust le supposeti tisat tise court theught,
Fn-cil ia fiisuit, by cendensuiug bim lu costs, anti tisat ho ongist to
have rectifieti it. 1 see rsothiug te exoerate hlm tnem praparing
tise deetis. )le sisoulil have preparoti a description of tise proerty
hle tenicc te convey te rectsfy tise mistalke, anti let bis solicitor
draft a preper conveyance of wbat ha wisiset tise plaintiffs te cea-
vey te bina; anti if tise parties disagreeti, it sisouii bce referreti tu
tise Master te settle. Tise plaintîffs are entitieti te a decree, as
asheti for. Thse defendent Callagian, anti thre Mnuicipaiity et tire
township, anti ail proper parties, sirenît join ia thse cenvoyauce.
Cailligisan is entitleti te bis costs, te ire paiti by Use plaintiffs, -wbo
may bave tisom over egaînst Farrell.

P1srsEaz v. IVitz>.
$2wl4 Pesformaase.

This was a bill by tise vender for tise specitic performance ef an
agreement fer tise purcisase et )and, Ia tise agreement it wias
staledi tiat tise plaintif wouid give tise defeudant a bond egaintta
inartgsge on tise property te tise Trust anti Lean Compansy. Thse
dtofendaut resisteil on tire folierring grounds. first, that tise plain-
tif isat ne possession, anti titi not give tire defendant possession

'wien erandoi;secondly, that thse defeutiant bail ne protassional

Padçiser, 'wite thse plAintiff lied, anti that lie was gretly imposeti
upon; andi, thirdly, tisat tise plaintif andi bis co-pertuers hail f1til<d
sinsce the ceutraet.

M$cI)oiaIl for pbtiutitt Turnser for defendant.
Sra.iomi, V. C., delivertd tise juiment of thse vmirt.
1 do flot tisink tise Ieoendantmate4 out bis case, It is Dot %hown

tisat tise plaintiff bail Dot possession, but ratier the contrary. As
to tise second, tise plaintiff's evidexice proves tist ha was a slsrewd
man, andi one tisat woli unticratot bis bargain, andi ho shosew
noting egainst tisis. 1 do not tbink thant ho wae entrappeti. As
to the charge, tisat since tise contraet Fisl<en bai! fâileti ini business,
andi tha2t bis bond is of no good, that is truD, tbe contract isaving
beeti matie on tbe27tis May, 185t7, and the failuro having eccurreti
in October ot the sate yenr. This is flot that there was frauti or
an unconscionable hargain, but thut something bias occurreti 5>fl*,
which rentiers it inequitabie te enforce tho contract. 4r. Turner
citoti nething in support of this argument, but tiere are severai
railway cases against ir. 1 do met think that this is sucis a Case as
ceuld h biarreil by snch an event. The firm is still in buý,snes3,
andi it is net s'iown that tiscir payments Ie thse Trust andi Lean
Cempany bave falleti; anti in regard to sucis, tisis Trust andi Lon
Company bave agreed te taes tise defendaat's payments for the
plaintiff's. I3esides, tihe title was investigateti before tbe failure
by thse soliciters ef betb parties.

As te tire penalty, I do not tbmuk tisat it was tire intention of thre
parties tu pay it, andi then rescinti thse contract. St e,it was tie
duty of tise detendant te take occasion te claim it iu bis answer.
If thse Trust anti Loan Comnpany de net carry eut the coutract as
te accepting thse defendant in tise psysnents yet te be paiti on their
*mertgage, 1 do net tisink tise plaintif sisoulti have tie nid of tis
court te enferce bis ceutract. Lach party will tiserefere have
liberty te appiy; andi fie decree vili bra for roerence as; te titte,
andi fur sprcifire performance against the tiefeatiaut.

CHIAMBERS,

MITCHEzLL V. l!ATS.
Furoenjv4e,~du £0 o reeirt mertgage moaey.

This was an application fer a final order of foreclosure ; but the
affidavit et the attorney appointeti by thse mrertgee shoed an
attendance ef only a quarter ef au heur at thse appointeti place, the
solicitor's office. There iças also ait affidiavit fromn the soliciter
tiret no eue attendeti during the two heurs appointedl by the
Master'a Report, te psy thse saortgsge money.

EsvxsN, V. C., at fl.rst doubtoi 'whetiser ho coniti mais. thse erder
asked for, tis the attendance was for suais a ernail portion ef the
time; but aller consideratiqn, grsmcted the entier.

WrraTnzIxD v. Ilutrazo AND> LAEJx Sison R. R. Ce.
jExumsee&an de!&- ,esse.

Thsis vins an application by thse plaintif, on notice, supporteti by
bis ewn affidavit, te examine a witness de benae test, -Whoe was about
te go abrosil. Thse cause bail been beard, but ne juigutent pro-
nounceed. Tise plantiff, presuming thse tiseras would be in bis
laser, prepeot te examine tire witness Witb a view ci' usinig iris
evidence in the Master's 0Ofce in taking the aceount». Thse affida-
vit showed tiret tise wituess was geing abroud ; that thse plaintif
coulti net prevent Usem; ansd tsat fie was Use onfly persen within
tse junlstiietion whe coniti gi-ve testimony la regard to thse mattes's on
wiih itwas propeseti te examine 1dm; anti aise stateti tise gaendts
of thse plaintiff's.se consideriog birn. The motion was unoppeseti.

Esrxz<, V. C., madie thre order, on tise greunt Ust altisengi snch
orders are ently granteil wbere it is sbowa that thse evidence is te
ha useti for son.e de5inite parpose, yet Use court ewîll maka sncb an
entier wirere it consitiers tirat practice, requires St.

COUNTY COURTS.

In the Caty Court of thse Cotnnty ofOnfarlo, befoe 1119 goenorJud.-e Braau.

PEtuir V. Itss.
Tise defendant in this case, wus arrestoti under a coier:a alter

action breught, issuoti on au erder matie by Burnham, J., nder
tise 2nîd section et 22nd Victoria, cap. 96.
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