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provin~ce of 1Mova %cotia.

SUPREME COUR'.

FUJI CoUrt.1 MARKS V. D)ARTMOUJTH FERRY COMMISSION. [Apnil ii.

Mtait r and servant- Conrat of hiring- Termination and varia tien of-
Assent- Burden of proof-Permanent and temporary illness- Efec1
of- Ci, lnuing contrac- Obligation topay.

M. was cmployed by the defendant Commission to act in the capacity
of captain of ferry steamer, under a contract in writing, the employnient
ta commence Mardhi , i8q On Jan. 8, 1900, defendants passed a resolu-
tion that after that date no employee would be paid for any time he or she
might be absent from duty. 'i'hi!i resolution was neyer farnially com-
muinicated ta M. but there was evidence that he was aware of its terms and
that on two occasicns a portion of bis wages was deducted for absence
[rom diîty. On i)ec. 15, M. was taken ill, and was thereafter continuously
absent from duty until the tinie of his death, which occurred on july 16.
In ati action by the executrix of Mi. claiming payment of wages for the
time during which he was sa absent from duty,

lieid. pCr %Vg&THEkBL, 'J., and G~RAHAM, E J., affirming the judg-
nment appeaied from, that plaintiff was entitled to recover.

lier 'rowNsHrKNI anîd MEAUIEIý J. J., tlîat deceased having been
aware ai dxc passage of the resolution, and of the change which it purport
ed to inakc in the terni-, of hi,; uîtntract, and having assented to thie resalu
tiali b%' accepting bis wages less the deductions made therefrom, the action
couitl fot lie maintairîed.

l'Cf \i: HSkJ., that tlie contract wab a continuîng one, and if
flot put ani end ta the obligation ta pay contiîiued.

-U.çi), that if the illness of deceased was so treated as temporary the
lîke obligation existed.

*4..that if defendants rclied iipoiî permanent illness as a defence
they were lxound to prove it.

Per (sA.%HAm, F. J., that the resolution wah not effective in the absence
oif evidence that ia vrai subnxîtted to and approved of by the Csovernor in
Courxîil 'hat iii the face of the contract the resolution, so far as absence

frn' dut>' was concerned, wa% ultra vires. That the burden was on defen-
danto I show acquiescence, and that this was not to lc inferred from the
deductns made on two uccasians from deccased'u wages. That to

etb.hat:quiescence it mulst lie shewn that dereased was aware of his
Jegal rights. 1'hat permanent illimess îs not of itself sufficient to terminate
a cr itract of hiring;- that defendants were bound te make an election, and
that hy retaining dccessed in their ernploy and tiot requiring hîm to wor't-


