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trary to the provisions of the Canada Ternpdr- iactually contained 200 acres, but the' dry part
ance Act. !t was contended that only the was only sixty acres. liefore the issue of the'
contract for sale was made in Peterborough, patent there w~as a certain mutil-dami on the S.
but that the actual sale took place in Port river, which raised the' waters of tht' river anci
H-ope; there was no confiict of evidence; the i. flooded a portion of lot 9; the plaintifis did
miagistrate held upon the undisputed facts that gnet object to the fiooding of lot 9 by tht' damn,
the sale %v'as in Peterborough. Upon a motion ý1but brought this action te restrain the defend-
to quasli the conviction, ants froni still further flooding the lot to the'

Held, that the question wvhere the' sale took extent of about four acres, by the use of bra«cket,
place wvas one' of fact, and the' magistràte hav'- boards upon the' dam, which raised the' %vater
ing found, as shown hy the conviction, that about a foot.
the defendants had sold intoxicating liquor in The two iudges coniposing the' Divisional
Peterborough. the' court could not review hib Court agreed in reversing the' judgment of
decision. PROVDFOOT, J., 13 0. R. 692, andi il% holding

/-e/d, also, that the defendants vere not that the' defendants hati no prescriptive right
entitleti to a certiorapri to reniovç the convic- ito overflow% the' plaintifls lands by lmans of
tien on the ground that the Act wvas net proveti the' bracket boards, but disagreeti as te the
to lie in force in Peterborough, becausc on construction of the' patent ;as to which it wvas
their application for the'~Iùir they diti Bdd, Oct- ARMýoLtR, C.J., that die words in
flot show afflrinatively that the Act was not in the grant " containing by adîneasurement
force there. But sixty acres, he the sanie more or less " did ot

Ileld, that the conviction %vas hati andi muet control or affect tht' description of the landi
be quashed, because in the awvard of punish- granteti, that description hein8 plain andi un-
nment it was directeti that each of tht' defenti- anihiguous ; that the wvordii "ýexclusive of tht'
ants shouiti pay hialf the' fine and costs, andi landis covcred bv the' waters of the S. river.
that in default of distress the defendants wvhich are herehv reserveti," meant tht' waters
shoulti be imiprisoned, and under such awvard of the' river S. in its natural channel, the iva-
one' of the defendants having paýd his haîf af ters hetween its shores in its naturai condition
the' fine and costs might be imnprîsoneti for the andi, therefore, that B. took under tht' patent
other's deftult;, and this defect w~as not cureti not only tht' dry part of lut 9, but also the'
hy ss. 87 andi 88 of the Summnary Convictions tiroivned land excluding tht' channel of tht'
Act, R. S. C. c. 178. river, anti tht' plaintiffs hati estahlished thecir

W R. Rtiddle//, for defentiants. title to the landi upon wh-Iizh th' ivater %vas
Watson, for mnagistrate. Ipenneti back by the use of bracket boardis
De/aniere, for complainant. upon the dam.

Iler ST Ri-iý J. -- The language of the de-
%scription in tht' patent atimits of two different
constructions, anti that should prevail which
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BRADY V. SADLER. agree widi the' quantity mientioneti in the'

patent ; andi, therefore, the' patent shoulti he
Crow ~atnt-on.~rttti<r of-euratio costrued as if it exciodeti aIl the drowned

o/'di-au,îed lands -Use of bracket boarits on, lanti hoth within and w~ithout the' actual chan-
sflt/-da--PLS~7»tiOt-EidefCe.nel of the river; the èxtent of the drowned

A, crown patent, issueti in 1852, conveyed land heing nieasureti by reference to the'
te the plaintiff, B., a tract of land ilcontaining height of tht' water as niaintained hy the' dam
by atimecasurement sixty acres, be the' saine 1without the bracket boards.
more or legs," and otherwise known as lot 9 IRemarks upon tlie admission of extrinsic
in the 4th concession of the township of Ops, evidence to aid in tht' construction of a Crown
diexclusive of the' landis covereti hy the waters jpatent.
of the' S. river, which are herehy reserved, to- Alfoss, Q.&, and Hf. O'Lea>y, for the plaintiff.
gether with free' access te the' shore thereof i S. Mf Blake, Q.C., anti T. Stï'wart, for the
for ai vessels, hoats andi persons.l' The' lot defendant,
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