
CANADA LAW JOURNAL. tJIaIy z, z55,

Coin. Pinas Div.) NOTE OF CÂNADIAN CAsasS. [Q. B. Div-Prie.

H#d,. that this formed no defence for the
defendant againet the dlaim on the notes.

The agreement aiea provided that upon the
holders (the bank) being satisfied, ail securities
were to b. assigned to one of the principal
debtors.

IIdd, that thîs arrangemient not being abso-
lute, but Iimited to those who were parties to
it as between themselves, did flot affect the
Claim of the defendant, as surety, ta the pos.
tmess!on of the securities, if ho paid the plaintiffs.

COMMON PLEAS DIVISION.

C. P. Div. Ct.1 [Fune 25.

THE CENTRAL BANK 0F CANADA

V. OSBORNE ET AL.

Coure.'-lain--Sudr - cton o proinissary

To an action on a proinissory note the de-
fendant L., the indorser, pleaded that by an
arrangement miade with the plaintiffs, who had
discounted the note, it was to be renewed
from time to time, and paid out of the pro-
ceeds of a certain agency business, in which
the defendant 0., the maker of the note, and
the defendant L., were engaged as partners;
that the defendant O. had absconded, and
that afterwards the plaintiffs hid, by libel and
siander of the defendant L., prevented him
from securing the continuance of the agency
business for himself, wh.areby he was unable
to carry out the arrangement; and ho also
pleaded a counter.claim against the plaintiffs
for the alleged libel and elander.

The Court (RosE, J., dissenting) struck out
the counter-claim upon an -application under
Rule 127 (b.), 0. J. A.

Per CAMBRON, C.J.-There is a wide range
of discretion under Rules 127 (b.), 168, and
178. In actions where maîîce je an e8sential
element, and the daniages are sentimental,
without a legal rule to guide in their measure-
ment, there is nxuch more injury likely to arise
to the cause of justice by allowing such a
counter-ciaim, than can possibly spring from
the defcendants being forced to bring an inde.
pendent action.

Per' ROSE, J.-The charge of libel arises ont
of the circumstances giving rise to the dlaim
and defence. If the facte set up by L. do not

canstitute a valid answer in law ta the dlaim,
the *plaintifse may recover judgment againet
him, when, peradventure, ho is in law and
justice entitle& ta damages against them ex.
ceeding the amount of such dlaim; but if the
facte constitute a defence ta the dlaim they
muet b. allowed ta be shown in evidence, and
no good will be achieved by not allowing the
counter*clairn ta stand.

Lefroy, for the plaintiffs.
Ritchie, Q.C., for the defendant L.

QUEEN'S BENCH DIVISION.

QB. Div. Ct.j [June 28.
IN RE MACFIR V. HUTCHINSON.

Prohibiiion-Division Couért- A ttachinent of
debts -~ R. S. 0. c. 47, s. 125.

Held, reversing the decision of ROSE, J.,
ante, p. i59, that a medical health officer of a.
municipality is not an employee within the
meaning of R. S. O. c. 47, B- 125, WILSON4, C.J.,
diseentîng.

Finlavy, for the plaintiff.
G. W. Marsh, for the defendant.
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Partition or sale-Dowress as applicant-R. S. 0.
chs. 55 îoî.

Although some expressions in the Partition
Act, R. S. O. c. zoi, authorize- a perpon en-
titled to dower not assigned, to apply for par.
tition or sale of the lands in which she is
interested, yet the Court may, in its discretion.
refuse the application, and leave the dowress
to proceed otherwise to have her dower as-
signed. The provisions of the Partition Act,
and of the Dower Procedure Act, R. S. 0. c.
55, must be harmonized.

The application of a dowress for partition or
sale of two parcels of land, each hold in sever.
alty by a différent person, subject to lier right
of dower, wvas refused where the defendants
opposed the application, and the proposed
proceedinge were for the benefit of the appli-
cant only.
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