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Boyd, C.] [February 14,

ComsTtock v, HarRis.

Discovery—Examination of party residunt out of
Jurisdiction—Appointment and subpana—Con-
duct money-—Convenience—Production of books
—Staying action,

When a party to an action who lives in a
foreign country comes within the jurisdiction,
service upon him of an appointment and sub-
pena, as in the case of resident litigants, is
sufficient to compel his attendance; and it
lies upon the party so served to object at the
time to the payment made for conduct money.

It is not reasonable that books in constant
use in business should be brought into the
jurisdiction from a foreign country for the
purposes of an examination, unless the ex.
aminer in the course of the examination rules
that they are necessary,

Upon failure of the plaintiffto attend for ex-
amination, pursuant to the subpena and ap-
pointment served upon him, the action should
not be stayed till he does attend; it is suffi-
cient to impose & stay for a definite time,

Langton, for the plaintiff,

Holman, for the defendant.

Rose, || [March 1.

WriGHT v. WRIGHT,

Interlocutory cosis—Siaying proceedings—-
Trespass,

Where the plaintiff is acting in good faith
his action should not be stayed for non-pay-
ment of interlocutory costs; and an action of
trespass is in that respec in no way different
froun any other,

Stewart v. Suilivan, 11 P, R. 529, followed,

Beck, tor the plaintiff,

W. H, P.Clement, for the defendant.

Chancery Divisional Court,] [March s,

TEMPERANCE COLONIZATION SOCIETY v,
Evans,

Fury notice—Money demand—Preliminary ques-
tion—Severing issues—Rule 286, O. I
Trial judge—C. L. P. Act, sec. 235, :

The order of ProuDroor, J., ante p. 37, strik-
ing out the jury notice was reversed, and the

jury notice restored.
Held, a proper case in which to exercise the

power under Rule 256, O, J. A,, of severing the
action so as to have that part of it which is
preliminary tried first, the defendants having
a prima facic right to a jury (unless the judge
at the trial dispenses with one), as to the main
matter in controversy, viz., the plaintiffs’ de-
mand for payment of instalments due under
the scrip contract; while the other claim of
the plaintiffs, viz., for a declaration of their
right to specific performance of settlement
duties, could be better tried without the inter-
vention of a jury,.

Per ProUDFOOT, J., who retained his former
opinion. The court or a judge has power by
the C. L. P. Act, s, 253, to act before the trial
by striking out the jury notice, and the power
should be exercised when it is perfectly clear
that the issues are such that they cannot be
properly tried by a jury; the question should
not in every case be left to the trial judge to
determine.

Hoyles, and 4. D. Cameron, for the defen.
dants,

Lount, Q.C.,and 4. H, Marsh, for the plain.
tiffs.

D R T

Chancery Divisional Court. ] [March s.
ANprEws v, City oF LoNpon,

Costs, scale of—* Event "'~=T1rial—Rule §11—
Set-off,

The partios by consent allowed a yerdict for
the plaintiff for 81, to be taken before the
judge at the assizes, to be altered according to
the result of a reference agreed upon, and also
agreed that the costs should abide the event.
The action was for damages for negligence,
and the award was in favour of the plaintiff for




