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Boyd, C.] f FebruMr Z4.
COMSTOCK V. HARRIS.

Discovery-Examîinaion, of party rc.,i"t, ont of
julrisdiciopi-Atpiignent and subpivna-Cois.
duct money-Cornvenience-Prouctjon of books
-Staying action.

Vlhen a party to an action who lives in a
foreign country coînes within the jurisdiction,
service ripou him of an appointment and sub-
poena, as in the case of resident litigants, is
sufficient to compel lis attendance; and it
lies ripon the party so served to object at the
time to the payment made for conduct money.

It is not rea.5onable that books in constant
use in business should be brought into the
jurisdiction from a foreign country for the
purposes of an examination, unless the ex.
aminer in the course of the examination rules
that they are ilecessary.

Upon failure of the plaintiff to attend for ex-
amination, pursuant to the subpoena and ap-
pointmnent served upon him, the action should
not be stayed tilI he does attend; it is suffi-
cient to impose a stay for a definite time.

Langton, for the plaintiff.
Hoinia, for the defendant.

Rose, J.] rfMarch i :
WVRIGHT V. WRIGHTr.

Jnierloculory costs-Staying Proceedings-.
Trespass.

Where the plaintiff is acting in good faith
his action should flot be stayed for non-pay-
ment of interlocutory costs; and an action of
trespass is in that respec- in no way dlifferent
froku any other.

Stewart v. Sullivan, i i P. R. 529, followed.
Beck, for the plaintiff.
W. H. P. Clement, for the defendant.

Chancery Divisional Court.] [March 5,

ITEMPEftANCE COLONIZATION SOCIETY V.

E VAN S.

7urY '$OtiCe-MOttey demand-Preliminary ques.

Trial juidge-C. L. P. Acta, sec. 25

The order of PROUDFOOT, J., ante p. 37, strik.
ing out, the jury notice was reversed, and the
jury notice restored,

Held, a proper case in -,.hich to exercGe the
powver under Rule 256, 0. J. A., of severing the
action so as to have that part of it which is
preliminary tried first, the defendants having
a prima facie right to a jury (unless the jîxdge
at the trial dispenses with one), as to the main
matter ini controversy, viz., the plaintifïs' de-
niand for payment of instalments due under
the scrip contract , while the other claim of
the plaintifTs, viz., for a declaration of their
right to spe(,ific performance of settiement
duties, could be better tried without the inter.
vention of a jury.

Per PRouDFooT, J., who retained his former
opinion, The court or a judge has power by
the C. L. P. Act, s. 255, to act before the trial
by striking out the jury notice, and the power
should be ex*ercised when it is perfectly clear
that the issues are such that they cannot be
properly tried by a jury ; the question should
flot ir> every case be left to the trial judge to
determine.

Hoyles, and A. D. Canstron, for the defen.
dants.

Lotsni, Q.C., and A. H. Mfars/r, for the plain.
tiffs.

Chancery Di.'isional Court.]

ANIDRE\S v. CITY OF LONi

[Mardi 5.

Costs, sca/c of-" E vent ''-Tria--Rt/e 511-
Set-off.

The parties by consent allowed a verdict for
the plaintiff for #i, to be taken before the
judge at the assixes, to ho altered according to
the resuit of a reference agreed ripon, and also
apreed that the costs chould abide the event.
The action was for damages for negligence,
and the award was in favour of the plaintiff foir

Prac.]
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