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effoýct of placing outside windows on the defendant company's
tactory and witether titat had been tried, and, on te advice of
counsel, dedlined Vo, answer unless the application of the question
was confined Vo the period before this action was brougitt.

The Loca .Judge ordered that questions Nos. 134, 135, 136,
137, and 138 should be answered, and thte defendants appealed.

Rule 327 entities a party Vo examine the other, or the offleer
of te ot her if that other be a corporation, " touching the matters
in question" in the action. That does flot mean that ail questions
which maty be asked at a trial must be answered uipon the exam-
ination for discovery: Kennedy v. Dodson, [181)5J 1 Ch. 334.

Rule 339 does flot mean that-it refers Vo Vlite maine(r and order
of examination, etc., not Vo te questions which iway be properly
put. The one test is: "Will the answer Vo the question prove
or help Vo prove sortie issue which arises in the action--evidence
touiting the inatters in question?"'

In the present case titere are Vwo issues-not Vo speak of te
a lleged prescriptive right-viz.: (1) Was the defendant conîpany's
factor\, a nuisance as against the plaintiff? (2) If so, what are the
damages Vo le awar(led?

Thte first question aJ)pllcs to a nuisance, not at the time of thke
trial, buit at Vlite time of te teste of the writ o! summions.

mile 2(;o pro vides thiat "dainages in respect of any continuing-
cause o! actilon shiah be scsc down Vo te time o! assessment,"
but itis is onlyý where thcerc was a cause o! action when te writ
waS issued,ý noV a cause of action arising thereaf Ver.

T'ie suibsequent placing o! outside windows and Vlie eifect
would noV prove nuisance at te teste o! te writ. Nor wouad(
te evidencve be admissible Vo prove te belief o! the dlefendanmts

that titeir plant was, defective-that, in an action for anusce
is witolly im aera,cither on the question of nuisance or noV,
or on tit of tem quantumn o! damages.

Tite evidence soiigh1 wouild not assist te plaintiff in ectn
lier r-ieedy-damnageýs or injunction. Damages or injuncvtion
depends on te daniage done, iVs kind and amount, noV iii the
mneans taken Vo avoid a nuisance.

'l'ie qulestions, were wholly irrelevant, and te appeal imist be
allowd-co t irougitout Vo te defendants in aniy evenit.


