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1 have nut now to consider lthe question or the plaintiffs right
lu have a reasonablu rebate. Tbat lias been settled, so far as
arn concerned, by tlie judgînent of iliddelI. J.; but it was not
nvecssaryv for liiiot to decide, and he did nul deeide, whether tbe
dtfenda(nts cuuld distrain without liaving miade it, or at ail.

rflîc questioils arc: (~1) wliethcr lthe rîglit of distress was gomac
the ruiit rescrved liaving, as tlie plaintiff cootends, become un-
Lu1iini because the rebate hiad nult been ascertained; (2) whiether
ilhe lessors could distrain withouut ha'.ing first inade the rebute;
(Pr (3) whetiîcr the tcniant's, onlv renied : , apart fruxti the questioni
î,f thu distress bcing exeessive, is bw action for brueael of covenant.

It rue.ted witli the lessors, in tlie first instance at ail events. to
dýeermine what rebatu siioni be aflowed. It xvas Dot, neýessaril ',14u bw hie restill of agrenment between the parties, or of arbitra-
liion;: bit, if the lesezors did nul or woixld ixot iake il . or if the
arnounti wa1s not reasonable, the ('ouri woiîl, as lias heen hield,

enfrc te performance of the lessors covenanît by action, and
su ~~Qrtinwhat lthe rebate shotild he...

efrnuto D)avis v. Staccy, 12 A. & E. 306; <,Iliarnbers v.
Masion, Jr..ac. 34-, Dalîîîan v. i{ing, 4 Bing. N. C. 105; Grahami
%. Tale, 1 M. & S. 609 ; Siniti v<. Fyier, 2 iîi (N.Y.) 648;,

Biekle ~ iý v.Ea.y 1 C. IL 41;: I yd raulie Brick Co. v. Me-
TagatG Mo. App. 3 17, 3;,) 33 ;i' 'C. 1,520. I

lliue ibate wvas Ia be mnade by the lessors, and froin time
lo tii!e( while the proiitairy iaw was in force. Tlîeil- covenant
did j , i1 diertly affect f lic resuî'vation. If flie lessurs liad expressly
at-riv, i alluw, Say, $10pur annunt during tiat lime. il wouid
nul, bave affccted their iriglîlý ta distrain, according ta the cases

i hae efere ta, tliat nul being a " defaication " of ille relt;
andii I caniat se liow il mnakes any difference in thie respect that
the reb)ate haid nal beun asccrlaincd by the lease. Il would bue

ascertinedin piaymwiit of thie vent, wbieh was nul, thougit the
rehtumax hvebeun,. uncertain. For the lesr'refiasal to inake

il, the meatsrend'ias, iniiny opinion, by action for breach <of
(c4venant. à1nd tcefesu far as the action'is fouinded on reple-

i il is. the retît ual havîng becix tendeved béfore the distress.
In1 resI)(ecl, oîx rf thte claini for inaking ain excessive dis-

tre>s, 1 limik a aueof a.t ion bas been well proved. The vaiuc
ofr tie g'oods ditlitîtil, makiîtg every ailowance wlichl l usuiall '%
ruade in sncbl case, was, as 1 find. whltly ont of proportion to the

rei4vditaiinud for , piart of wvliicb, indecd, that is tu say, the ar-
rrso rexîl for flie six roonis, was itot distrainabie for lit ail

unl ilii g<tods ili flc bolel. The goods were not in fact reuîoved


