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the former statutes, no less than unde:r the latter, the fact that a per-
son is engaged ini superintendence does flot make bis employer liable
for every act which he does while so engaged (a). On the other
ha-id, ail the courts arz- agreed that the action is flot barred siwnply
by proof that the default of the superinter.dent was committed white
he was assisting the plaintiff in manual labour (b. A collation of
the authorities, however, discloses considerable divergence of
opinion as to the theory upon which the boundary uine is to be
drawn between the acts for which the master is and is not
responsible.

Some cases present littie or no difficuity. Thus there is
clcarly no ground upon which the m-aster can be held liable for a
merely manual act done by an employé whose characteristic func-
tions are flot those of a superintendent at all (c' Compare sec.3

(c), ante Again it is obvious that, wherever the duties of an
ernployé are susceptible of a definite segregation into two specific
classes, so that it is possible to say that the duties in one class are

those of a superintendent, while thc duties in the other class art
thosc of a mere servant engaged in manual labour, or discharging
some function iwhich is characteristîc of and customarily entrusted

to subordinate workmen, the exercise of superintendence cannot,
without dcingl violence to the express ends cf the statute, be

prelicateci as to what is done in performing the latter class of
duties d)'. Thc position taken is that, when a 1perscin is em-ployed

(a) josepli v. Wh*1iIPIes CO ilcfl') 177 Mass. 176. Me Holmes. -1 See also the
cases cit ed in the following notes.

b) Kansas <i'i &c. P. Co. v. Riir/on (1892) )7 Mla. .240, 12 So. 8S ; Ray v.
lizýllis 38i> 5 J.P. (C.A. ErigI.) Si and the cases cited in note (f), infra.

>cî The starting of a table used for the transfer of cars in a strct car barn
bY a car shiftcr whose dutv was to get crr ready for the conductors and motor-
meni i, not an act of su 1 krintendency as to a ronductor who waés injured by' the
table. IlIheIton v. liest EndStreet R. CO- (1899) 172 Mass. , p N.E. 1072.

fil) lii Kellard v. Ro,,ke (j 8;7) 1o I. B. D. 58j where an employé alleged to
have been ititrti-,ted will superiritendency habituallv engaged in the manual
labour of hainig and throwing bales of wool int a shili s liold, and the injury
wa-, causCd by one tif thcse bale.% falling upon tlie plaititiff. ht was held that,
à%surning ti in be the situation, it could îlot be said to corne to anvthing more
ihian Ihis :-tlhai an employé who wwaasuperirî:endeîiî fer sorne purposes, and who
was alo an ordinary workinK moan engaged iii the' work iii which the plaintiff was
likewise engaged, svas guilty et negligence. whereby his fellow worknian was
injurcd, and that the niegligetîce having been committedl whilst lie svas in the
exerCise of the rnanuat labour in which lie was engaged wa% not <in the exercise

if superintendence. In <'ashpre' v. (hizse t i)q2) i.j6 Mla-s *342; 31I EF. 4, where
it wa-i held that the act or an eligincer tit a liiii.t .îrîîarattiN io iniîprvperly Iiin'lg
the fali when virdered to lviwer it. was; nc, an aci oif s,îiîîîdecfor (lie' rcasoi
iliat in operating the engine lie waq doing the work of a labourer, aç.:ing upon


