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note, the defendant shouid flot further set up the loss of the note, and that
the costs Of the plea of los& anid incident theretc, and of so much of the
glpplication as related ta barr[ng defenciant froin setting up such loss, and
of settling and ob.tairii 5uch indemnity, should be costa in the cause to
dcrcndant iii an"yvent.

îie/d(l aiea, that under s. 69 of the Bilis of Exchange Act, t89o, it was
prcer ta refer to the Master the matter of the inclernity bond, although
thû words of the statute are that au indemnity "To the satisfaction of the
coutt 0, a judgel" is ta be given. Seiûolbpeit v. Clarke, 17 S.C.R. 265

.11cileans for plaintiff. iiough, Q.C., for defendant.
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Adcverse action utnder the Mlinerai Act and Amending Acts ta establish
piintill"s title ta the Black Prince minerai claim, the defendants having
rcstaked the claim under the naine of the Catardin, and applied for a
certificateof impravements. The action was tried at Nelson before MAPTiN,

J. 1t was admitted that the plaintiff was a free miner, and that the Catardiin
claini which the plaintiff was attacking by these adverse proceedings
occopîed practically the samne ground as the plaintiff's daim, the B3lack
Princ. Countsei for the plaintiff put in a certified copy af the record
showin ,priority ai location and due record of the plaititiff's claini, and stated
that, it lmeing admitted by the defendant that the defendant's dlaim occupied

the anie ground as the plaintîff's, and that the plaintiff was a free miner,
this wouid be the case.

IV". A. Macdornald moved ta dismiss the piaintiff's action oùi the
grownd that affirmative evidence ai his titie had not been established as
requirc-d by s. il of the Minerai Act Amendinent Act, 1898.

&mein repiy - The section relied upon does flot apply in this case
because the action was commenced priar ta the passing of the statute. The
plaintiff has miade out suçh a case that if no evidence is offered on the part
of the defendants the plaintiff wouid be entitied ta judgment.

If,/d, that s. i i of the Minerai Act Amendinent Act, 1898, appiies ta
ail adverse praceedinga inciuding those commenced before the Act. By
proving (i) hie free miner's certificate, (2) prior location and due record,
and (3) the averiapping of the dlaims in dispute, a prior locatee who ie
plaitiif id adverse proceedinge niakes out a prima facie case. Motion
overrffled.


