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Quieting Titles Act—Statutes—~Con. Stat. U. C., c. 83—Effect

of a mortgage in fee by o tenant in tail.

It is ab least doubtful whether a mortgage in fee by a
tenant in tail in possession bars the entail, and
whether upon a discharge being executed the mort-
gagor does not take back his original estate.

[February, 1872.—Mr. TAYLOR. ]

Mze. Tavrnor, Referee of Titles —The petitioner
is under his father's will teuant in tail in posses-
sion of the land in question. He asks, however,
a certificate of title as owner in fee simple, sub-
ject to a mortgage in fee to one Scane, claiming
that the effeat of this mortgage is to bar the
entail. (Con. Stat. U. €., ¢. 83, 5. 10).

Mr. Leith, in his Real Property Statutes (page
838), respecting a mortgage in fee made by a
tenant in tail, says: < On a mortgage in fee
the equity of redemption will belong to the
mortgagor, not as tenant in tail, but freed of
the entail, and descend to the heirs general
instead of to the heirs in tail.” No authority
is cited in support of this stateraent. Mr.
Shelford, wheu treating of the corresponding
elause in the English Statate (Shelford Real
Prop. Stat. $50), does not consider this as quite
clear. He accordingly says that, ¢ i mortgages
in fee, whether of freeholds or copyholds, when
it is intended that the equity .of redemption shall
be discharged from the entail without any further
assurance, it will be proper to frame the proviso
of the redemption, not so as to malke the estate
of the mortgagee void on payment of the money,
but to direct that he shall re-convey it to the
uses intended ; for if the condition in the former
case should be perfurmed, it might be contended
that the tenant in tail beeame seized of his for-
mer estate in tail.”

The mortgage in the present case is in the
ghort form under the Statote, 27 and 28 Viet.,
¢. 81; the proviso being that upon payment the
mortgage shall be void ~ The best course for the
petitioner to adopt will be to execute a dis-
entailing deed, and thus remove any doubt on
the subject

It may be remarked that even in any case it is
doubtful if taking on payment a certificate of
discharge under the statute will have the effect
of giving the mortgagor an estate in fee simple,
the statute saying that such a eertificato when
registered shall be as valid and effectual “*as a
conveyance to the mortgagor, &c. of the original
estate of the mortgagor.”

Scane—Solicitor for the petitioner.

QUEBEC.

Ex earre PariN.
Petitioner for @ Writ of Habeas Corpus.

Held—1st. That the powers conferred by the Local Act of
the Provinee of Quebee, contained in section 17 of the
82 Viet., ¢h. 70, on the Corporation of Montreal for
cumulative punishments therein enacted, are uncon-
stitutional

2nd. That the By-Law of the Corporation of the City of
Montreal, imposing a fine and imprisonment for the
infraction of ‘its provisions against gambling, made
under the provisions of the Statute 32 Viet., chap. 70,
section 17, passed by the Legislature of Quebec in

1869, is nnil and void, inasmuch as by the British
North Ameriea Act, 1867, section 92, sub-section 15,
the punishment imposed by Local Legislatures for an
offence against its own laws, cannot be cumulative.

[Montreal, 24th Nov., 1871.-—In Chambers. ¥
Drummond, J.} .

In the Recorder’s (lourt for the City of Mon-
treal, the petitioner was convicted of gambling
in a taveru in the city, contrary to the By-Law
in such case made and provided, and was con-
demued ta pay » fine of $20 dnd to be imprisoned
for two months, aud was, in cousequeance, cogg-
mitted to the common gaol about the 2nd Novem-~
ber, 1871. A writ of Habeas Corpus was issned,
and the case was argued in Chambers. The
Coungel for the petitioner. amongst other objec-
tions to the convietion auwd commitment, con-
tended that the Legis'ature of Quebec exceeded
its authority in granting to the Corporation of

-Montreal, by the Aect 82 Viet.,, ch. 70. sec 17,

the powers of punishmeunt for infraction of by,
laws more extensive than it possessed itself with
respect to offenders against its own laws. By
that Local Act the Corporation is vested with
the right of impnsing a cumualative punishment,
fine and imprisonment, whereas the Local Legis-
lature does not possess that right, under the
British North Ameriea Act, 1867, 8D and 381
Vict., ch. 8, sec. 9, sub-sec. 15,

"DruMmonn. J.—The most important point to

! be eonsidered is the exteant to which the Local

Legistature ¢in empower the Corporation to
punish by fines, imprisonment or both, parties
detected in the infraction of the by-laws. The
Loeal Legisiatare, under the 32 Viet,, ch. 70,
1869, cannot endsw Muaicipal Corperations with
powers of punishment for infraction of their
by-laws wore extensive than it possesses itself.
The enactments of the British North Americs
Act, 1867, 30 and 31 Viet,, ch. 3, sec. 92, sub-
see. 15, are as follows: ¢ The imposition of
punishment by fine, penalty or imprisonmeunt for
enforcing “any law of the Provinee made in
relation 1o any matter coming within any of the
classes of subjects enumerated in this section,”
Therefore the puniskment imposed by Local
Legistatures eanoot be cumulative ; it must be
either fine, penalty or imprisonment; it cannot
be fiue and imprisonment. This provision, there-
fore, limits the whote of the powers of imposing
punishment by Provincial Legislatures, and they
cannot grant to Carporativns any greater powers
of punishment than they possess themselves, so
that tire 32 Vict., ch. 70, see. 17, is clearly
unconstitutional in so far as it assumes to autho-
rize the imposition of punishment by fine and
imprisonmeunt for isfraction of a by-law of the
City of Moutreal. This section 17, of the 32
Viet , ch. 70, being the clanse velied on to main-
tain the commitment and couviction in this mat-
ter, Papin having been condemued to pay %20
and to be imprisoned for two months, it is clear
that both conviction and commitment are null
and void. The petitioner must therefore be dis-
charged.
Order for his discharge granted.



