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B3ROOK FIEII) V/. SU'FCIFFE.

Selli;zg (W/ or triazl -Co'unter-cla.iin ana' re /y - W4he;z cause ati ssue.

cliBesides plea(Iing a defence to plaintiff'5 daim, defendant raised a counter-

dam to which ln due course plaintiff replied. B3efore the expiration of 2 1 days

after the delivery of the reply, plaintiff moved under a special rule which pro-

'vides that certain causes may be set down for trial on motion of either party

after the action is at issue.

la, that as the answer or reply to a counter-clairn must be treated as a

(lefence to an action, the defendant in the suit had the same tim-e to reply to it

as the plaintiff would have in reply to a defence in an action in which there was

no countr-caim

That the cause not being on that account at issue, the motion to set down

for trial was prernature.

Application dismissed, but not with costs, as defendant's objection was

technical in character, and as he had not shown.that his case would have been

Prejudiced in the event of the cause being set down for trial.

Fuiton, for plaintiff.

. A. Chisholin, for defendant.
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CURRIE v/. HIRSCHFIELI).

Stýrikin9 Out defence--- lnter/ocutory appication ---Substantial questionl for triai.

On the dissolution of a partnershîp between plaintiff and defendant, F. H.,

th" laItter, in considleration of a sale tO hinm of plaintiff's share in the business,

g4ave a promissory note in which his father, G.H., also joined as im-aker. For

convenience, as alleged by plaintiff, the note was made payable to plaintiff's

ITother, Who subsequently, before rnaturity, indorsed tîhe same to plaintiff. To

aln action on the instrument, defendants, the inakers, pleaded: (i) That the

contract of defendant G.H. was one of gu.rny an.od ecuenti

writing as required by tlie statute. (2) 'Phat the note being made payable to

the 111the r of plaintiff fromn whorn no consideration moved, was bad in its

inception. (3) That the note was made in favor of plaintiff's mother for the

pUrl)oSe of hindering, (lelaying anxd defrauding the creditors of plaintiff.

(In Motion to strike out defence as false, frivolous and vexatiou5,

l"e/a', that the defence raised serious and substantial q1uestions of fact and

kaw Which could not be disposed of on an interlocutory application.

Motion (lisi-issed.

Russel, Q.C., for defendants.

Kifl',1 Q.C., for plaintiff.


