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Reports.
IN~ TUiE FIRST DIVISION COURT OF

THE COUNTY 0F YORK.

W00 V. JOSELYN AND SHEPPARI), GAR-

NISHEE.

Q£rhl*ng SU//zmflos-EfJect oj-Priori/y Of
en1fl1fent for beneit of creditors uudet R.-

S.. C. I2ýt, S. 9-)tiiofl Court's Act, S-S.

'3' -8S, and 189.

t'le Primary debtor, after judgment obtained
thie ethl and service of a garnishing summions 011

%4Rralabut before final order for paytlel

fi hi' Ssrnishee, inakes an assignrnent for the bexiefit
8 "~ '5ditors, the assignee takes priority over the

on 1"9Creditor, by virtue o! the provisions of sec.
C. 124. ToitoNTO, May 31, 1890.

& W, ýas an action brought by John Wood
j )to recover the surn of $17 1.40 from H.

Iand Sonl and one John Sheppard, who
kladt a Party (garnishee> to attach a debt

t t -t be due by him to H. Joselin & Son,

kPri ry etos
deb OGN JJ. th returnof thesummonsln

tritktCtîon, the priniary debtors did flot appearor
the ""y defence, and I gave j udgrnent agaiflSt

4f17fl favorof tîe Primnarv cred itors, for the SUM
ýj 140 and costs of suit, and I then adjourned

4ttil h Io on the claim against the garnishee
Crturt ef termnination of an action in the High

kn fJutc betîveen the primary debtors
g.th garnjshee, wherein the alleged debt
kti0u 'se wa in litigation between them. This

ýh I has since been determined in favor of
to <dprinnrY> debtors, and 1 arn now called upon

t ter'nin the rig'ht of the primary creditorS
h etor f undggarnished

No evidence was given, ail mnaterial facts be-
ing admitted.

The garnishee Sheppard now admits a liabil-
ity between him and the primary debtors for
more than sufficient to satisfy the dlaim and
judgment of the prirnary creditors, and sub-
mnits to pay same upon the order of this Court,
but alleges that since the service on him of the
garnishing sunrimons in the action, and pending
adjudication on the garnishrnent branch of this
action, the primary debtors have made an as-
signment for the general benefit of their credi-
tors, and that the fund garnished had been
paid by the assignee.

i lie assignee also intervenes, and dlainms
under the assigniment the fund garnished, and
the pi"imary debtors, so far as they have any
right to do so, support the contention of the
assignee.,

The assignmrrent is under and within the stat-
ute R.S.O., chap. 124.

It is urged on the part of the primary credi-
tors that by force of the garnishing or attaching
summons, and sections 173, 185, and 189 of the
R.S.O., chaP. 51 (Division Courts Act), the
fund or debt in the hands of the garnishee, or
due by him to the primary debtors, was attached
to answver the dlaim of the priniary creditors,
and thereupon became a security to the primary
creditors, and that the property ini the debt or
fund garnished was, on the garnishee being
served with the sumrmons in the action, trans-
ferred from the primary debtors tb and becamne
vested in the primary creditors, and that, there-
fore, the assignnîent by the primary debtor for
the general benefit of his creditors, executed as
it wvas after the service of the garnishing sum-
mons, did not pass to the assignee any titie, to
the garnislîeed debt, because by section 4 of the
R.S.O., chap. 124, such assignment would under
the statute only pass to the assignee the estate
of the assignor belonging to him at the time of
the assignmnent.

This contention, supported as it is by a long
uine of cases in the English and in out own
Courts, would have been unanswerable but for
section 9 of chap. 124, R.S.O. This section
was, in my judgment, intended by the Legisla.
ture to have the same operatiomi as section 45
of the English Bankruptcy Act of 1883, namely,
to secure to the general creditors of an assignor
or insolvent pro rata distribution among them,
under an assigriment for their benefit, ail the


