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prevent; surprise, aud te bring home te the party
called on te obey the order of the Court the
penalty hie will incur by bis disobiedience ; the
verbal intimation the defendant received from
the plaintiff's solicitor, I do net think cen
suffice.

The motion te commit, therefore, muet bie
refused, and 1 think the application te teke the
bill pro confmos mnust aIse feil, beceuse it is on ly
in cases where the Court fluds that a defeudaîît le
in centerapt, thet that remedy cau proprîily bie
granted te the 1 tlaîutiff. Although 1 ont of
opinion tbat the defendant bas net brouglit
upon himself the. penalties of contempt, 1
nevertbeless th' k hie bas acted very unreason.
ably, and Irefuse tgve hitu any coste of this
application.

1 think the proper order te meke under the
circumeitan-es would lie te extend the tinie for
taking the cress-examnination, and provide, by
the orde I row meke, thet service of it
upon the defendant's solicitor shahl be sufficient.

STREET v. HALLETT.

V.ndo- and Pserehaser-Incumbranee creetted pen-
deute lite-Con8ent decree.

A defendant who cIaimed to be soie owner of the land lu
question iu the suit, had Pendante lits soid te oe
H. the right te eut timber ou the land and the
purehaser st the sale under decree rot used te carry
out bis purchase until this right waa reieased, which
H. rot used te do.

Reid, that the decree having beeu made by cottsent,
H. was not bound by it; and that, theretore, the
existence of H.'s inuumhranee was e valid objec-
tion te the titis, and had net been waived by the
purchaser'8 mnereiy taking a cousent te obtainý
without haviug actuaiiy obtaitîed a vestiug order,
uer by bis having under the cireumastauces had the
eonveyance settied by the Master, without maklng
H. a perty te it.

The Party having the conduct ot the sale repmesents, tor
the purposes et the sale se far as the purchaser is
concerned, ehl the other parties te the suit, aîtd it is
bis duty te remove, or procure te bc rentoved, anly
objection which may properiy be made te the titie.

[January, 1876-Repasse.

This wes an application by the plaintiff te
Cempel the purchaser, Mr. J. D). Woodruff, te
pey that part of bis purcîtase mnoîey payable at
the time of the application, into court, aud to
exercnte a mortgage te Secure the balance, lu ac-
cordance with tîte conditions of sale. The
]nlotion was resisted on the grotiud tIent, pendirtg
the suit, the defeudant, Luke Hallett, s bu
CLaiMed te be sole owner of the land, bad sold
te eue Harris a riglit toeut timber on tbe land,

HALLE'rT. [Ontario.

which riglit Harris refused te release, and it we&,
contended that Harria was not bound by the
decree, because it was made by consent and
because hie was no party to the suit.

The sale took place on the 17th May, 1875,
when it was expressly stated that Harris had no,
dlaiim, notwithstanding bis assertion to the con-
trary. The purchase money was payable as
follows :.21, per cent, on the day or sale, HO per
cent. in eue niontît thereaf: er, and the balance
te be securvd by mortgage, payable in three
animal iî:stalments, withi interest at 6 per cent,
The deposit et the sale was paid te the vemi-
dorsb solicitors, but ne further sum was peid.
By mutuel egreemnent hetween the parties it
was subsequently agreed that the purcbase
inoney, instead of being paid jute court or
secured by mortgage, should bie paid directly ta'
the parties entitled. According to the affidavit
of the purchaser's solicitor, it eppeared that lie
searched the Registry office and found Harris's
agreement on record, on 29th July, 1875. Oit
the SOtlî August lie obtained from the solicitors
of the plaintiff and defendants a consent te his
obtaining a vesting order. Subsequently, on the
edvice of hie selicitor, lie decided not to set uipon
it and required a ceuveyence, aud a conveyauce
was accordingly carried into, the Master's office by
tbe purcheser, and settledl by the Master on the
l3th September, 1875. The purchaser's solici-
tor subsequently prepared a release for Harris te
execute, aud sent it te him for execution ; but
Harris refused te execute it, and the purchaser'a
solicitor, on the 21st October, 1875, notified
the vendor's solicitor of the fact. Siîice thet
tinie nothiug wes donc te procure the release.

Castels for the plaintiff.

.Rwart for the purclitter.
MR. HOLMESTED.-I- thîuk the objection

made by the purcheser te the title je well
founded.

It was contended that the purchaser had
waived the riglit to take this objection by reaqon
of the great delay, and aIse by taking a consent
te bis obtaining a vesting order, aud aIse by
liaving the cenvevance setteui by the Master
without ltaviîîg Harris mnade a party te it. 1 amn
of opinion that none of these circumstances cen
deprive the purchaser of Itis riglit te insist on
the removal of the objection.,

If hie lied actually accepted a vesting order or
conveyauce, the case of Kincaid v. J<incaid, 6
Prac. B. 93, and Bîil v. Harper, ib. 36, would
have beeti applicable. The mere fact tiiet the
parties te tîte suit consented that lie shouild get
a vesting order is e very different thing. With
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