82 The Canada Law Journal. February 17, 1880-

—

importance for a future stage of the proceedings. Generally, however, it receives
a thorough sifting from the beginning, every assertion of consequence being made
the occasion of a most searching series of cross questions. The case thus fairly
opened, which occupies several hours, it probably proceeds no further the first
day. The plaintiff and his party are told that the‘men’ of the place are from
home, that there are none but *children’ present, who are not competent t0
discuss such important matters. They accordingly retire with the tacit under
standing that the case is to be resumed the next day. During the interval the
defendant formally makes known to the men of the neighboring kraals that aP
action has been entered against him, and they are expected to be present on his
behalf at the resumption of the case. Inthemeantime the first day's proceeding®
having indicated the line of argument adopted by the plaintiff, the plan of defence
is arranged accordingly. Information is collected, arguments are suggested:
precedents sought for, atle debaters called in, and every possible preparation
made for the battle of intellects that is to be fought on the following day. The
plaintiff's party, usually reinforced both in mental and material strength, arm the
next morning, and take up their ground again. The opponents, now mustered
in force, confront them, seated on the ground, each man with hisarmsat his side-
The case is resumed by some advocate for the defendant requiring a restatement
of the plaintiff’s grounds of action. Thisis commenced by one who was not ever
present at the previous day’s proceedings, but who has been selected for this
more difficult stage on account of his debating abilities. Then comes the tug ©
war ; the ground is disputed inch by inch; every assertion is contested, every
proof attempted to be invalidated, objection meets objection, and question is
opposed by counter-question, each disputant endeavoring with surprising adroit”
ness to throw the burden of answering on his opponent. The Socratic method
of debate appears in all its perfection, both parties being equally versed in it.
The rival advocates warm as they proceed, sharpening each other’s ardour, till
from the passions that seem enlisted in the contest a stranger might suppose the
interests of the nation were at stake and dependent upon the decision. When
these combatants have spent their strength, or one or other of them is overcomeé
in argument, others step to the rescue. The battle is fought over again and o?
different ground, some point either of law or evidence that had been purposel)’
kept in abeyance being now brought forward, and perhaps the entire aspect of
the case changed. The whole of the second day is frequently taken up with this
intellectual gladiatorship, and it closes without any other result thanan exhibitio?
of the relative strength of the opposing parties. The plaintiff's company retiré
again, and the defendant and his friends review their own position. Should they
feel that they have been worsted, and that the case is one that can not be su¢”
cessfully defended, they prepare to attempt to bring the matter to a conclusio?
by an offer of the smallest satisfaction that the law allows. This is usually ¢’
fused, in expectation of an advance in the offer, which takes place generally in
_proportion to the defendant’s anxiety to prevent an appeal to the chief. Shoul

the plaintiff at length accede to the proposed terms they are fulfilled, and the
case is ended by a formal declaration of acquiesence.”—The Cape Law Fournal.




