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S landing d brought pack to another, the appre-
es of nded person may have a legal cause of
y;S- boes M. against the persons who took him
18 airg &L ) cuystody. The persons who arrested
tently 4 & ay also be liable to charges of kid-
f deliVeIeg pping. Charles Cheney Hyde, in his
I Ottwi & stise entitled nternational Law (chiefly
ties fof 7 interpreted and applied by the United
The 1} ates), notes that, where a fugitive is
wuthorih 8 nod by means of abduction to the

appliedfi- @ ;. where the offence has taken place,
Can}adﬁ,g he state whose territory has been in-
1y. Tiaipts 4 jed may demand the return of the in-
ies provjlis i dual, or the extradition of those who

ed, shyf @8 ved him from its domain”.

at he byl Another interesting aspect is the

| territyf3 Htitude taken by domestic courts when
x:;zl aims of unlawiul apprehension are raised
el tore them. In the case of King vs.

of perfs Walton at the turn of the century, the

o

tate msf o fdcts were that the accused was arrested
ernatind} - || Buffalo, New York, by the Buffalo police
under fifé55h the basis of a telegram from Toronto.
where f j | the same day, custody of the accused
vell estih ~iwas given to a detective of the Toronto
in Aridf” shlice force, who brought him back to
ion on 2 iRoronto. Walton was not taken before any

s

 has bal.fidicial body in the United States com-
vith regulf - petent to order his return to Canada and
es. As lef o information was laid before any United
nell, inkif: States judicial body that he had commit-

here jusj < #d an extraditable offence. The accused
ised it applied for a writ of habeas corpus in
le that if 7 @anada. The Ontario Court of Appeal,
oment (i ger Mr. Justice Osler, observed: “We can-
rritory mfiinot enquire into the circumstances under
an offendst=“hich he was brought into this country . ..
ritory % the remedy for the illegal arrest and the
follow hif2 kidnapping of the prisoner is by proceed-
%5 Thes at the instance of the government of
Aithe foreign country whose lands have been
that, f ; “wiolated or at the suit of the party injured
ave thretip="apainst the trespasser. If he is found in
sider tokpiathis country charged with a crime com-
nd. Prinf x itted against its laws, it is the duty of
ca made! % r courts to take care that he is amenable
justice.” A similar attitude has been
5 ddopted by the courts of other common-
f any sl daw countries, including Britain.
s clear thiE Courts of other countries, such as
etween . 7 Brance. have adopted a different approach,
vecific Wpzeliolding the arrest null and void and annul-
loers WOUI s the subsequent proceedings. Moreover,
ternation % recent (1974) decision of the United

es betwelfiidtates Court of Appeals for the Second
- the I?ttﬂ;j cuit in the case of United States vs.
7 pr0v1‘derl : Osncanino may herald a rethinking of U.S.
- pursuit dFiahdicial attitudes to unlawful seizure cases.

across ﬂlff stanino was convicted on narcotics
tries. (M tharges by a U.S. District Court and sen-
o Villa 182 enced to 20 years in prison and fined
treaty) [-2920,000. On appeal, the Circuit Court re-
at, if 2P anded the case to the District Court and
ne cout quired the U.S. Government to respond

to his allegations that the Court acquired
jurisdiction over him unlawfully through
the conduct of American agents who
kidnapped him in Uruguay, used illegal
electronic surveillance, tortured him and
abducted him to the United States. The
Circuit Court specifically directed that its
remand required an evidentiary hearing
only if in response to the Government’s
denial. Toscanino offers some credible
supporting evidence, including specifically
evidence that the action was taken by or
at the direction of United States officials.
If he failed, it would be at the discretion
of the District Court whether to hold an
evidentiary hearing. This decision of the
Circuit Court, which is technical and
qualified, appears to have been influenced
by a much wider approach to the concep-
tion of due process and the “sharp increase
in kidnapping activities both here and
abroad”. The Court stated that “we view
due process as now requiring a court to
divest, itself of jurisdiction over the person
of a defendant where it has been acquired
as the result of the government’s deliber-
ate, unnecessary and unreasonable inva-
sion of the accused’s constitutional rights”.
It will be interesting to see whether the
U.S. Supreme Court eventually confirms
this more liberal approach to the rights of
an abducted person.

In January of this year, however, the
U.S. Court of Appeals in New York turned
down the petition for release of Julio Ju-
ventino Lujan, who alleged U.S. agents had
lured him from Argentina to Bolivia, where
arrangements had been made with Bolivian
police to seize him and have him placed
aboard a plane to New York, where he was
arrested. The Court apparently distin-
guished the Toscanino case on the grounds
that the “cruel, inhuman and outrageous
treatment allegedly suffered” by Toscanino
demanded his release if he could prove it
at a subsequent hearing. “But the same
cannot be said of Lujan.”

In summary, it could be said that it
is contrary to international law for agents
of a foreign state to seize individuals in
violation of the territorial sovereignty of
another state and to return them to the
state where they are wanted. Whatever
may be the position under municipal law,
however, it is not a violation of interna-
tional law when agents of the state of
refuge surrender a fugitive to the state
where he is wanted without resort to ex-
tradition proceedings. As pointed out in
an article by Morgenstern in the 1952
British Year Book of International Law:
«“The state which received the fugitive for
prosecution has not exercised any force
on the territory of the state of refuge and
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