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it in the case of defendants residing, or snpposed
ta reside, wiîhin the jurisdiction. Thon, by sec-tion 18, the statute assumes ta deal witb the caseaf defendsnts being British subjects residing ontof the jurisdiction : "las case any defendant,being a British subject, is residing out of thejurisdiction of the said superior courts, unan
place except Scatland Or Lreland, il shal lie law-ful for the plaintiff ta issue a writ of sumans,"y
&c. In thus iegisiating wilb regard ta the w'ritof summons, wbicb is the commencement of thesuit, there is fia restriction or aiteratian of juris.
diction, aond the kind of action is flot bere men-
tionied : it is fiat otberwise limited than by theheadimtg before section _9, te the series af sectionsfrom section 2 ta sectioa 25, inclusive. The anly
limita'tion Of kind of action, therefore, is thatit must lie a persona] action. Section 18, tben,having deait wiîh the writ of summans and tbeissue of il, praceeds ta deai with the furthercootinuance af tlie suit:-",And it shall le iawfuifor the Court or judge, upan being satiefied by
afflavit that tbere iii a cause of action whicharose within the jurisdiction, or in reâpect o? abreatch o? cooîract made wiîiain lthe jurisdjiction,
tond tlî:o the writ was personally served uponthe def'udouî, or that reasonable efforts were
mtade, &co , ta direct from limne ta lime that theplaintiff @hall le at liberty ta praeeed in theaction," &c. The order of tbe judge in nat anorder ta enahle the plaintiff ta bring an action.
The action le already bmougbî by lthe issue ofthe sntnmons. The court lias aiready aseumed
jurisdiction if the action lie pereonai aond toni-,ing a Subject-matter within lie ardinary juri.4dic-
tion of the court. The order in question is, anorder made in the cauée direcîinDg tat the plain.
tiff MiY praceed in the action, that is te Say,proceed in the action already previausly insti-
tutod. Then arises the question in dispute,wiichi s,-Wiat is the meaning of tie phrase'la cause o? the action ?"' Now. in tbe drawingof the Act, that phrase ie inaade applicable tatwo substdtarY phrases. If the section wereexpanded, it would read tins: '-That there is acause of action which arase within tbe jurisdiction
or a cause of action in respect of tîte breacli o?a cantract made within the' jurisdiction."' Lathe second collocation lie phrase -cause o? ac-lion " ciearly dues nat mean lhe wttole cause
of action as contended for on behalf af tiedefendrint. Lt menus the breach of contrite
wbich breaLci accure Out of lie jurisliction.
But if the phrase "a Cause of action," wien
applied ta the second subsidiatry Phrase. does not
Incan lthe whole cause of action in the seose
cautended for, can il be properly sajd la bavrethat sensq ivien aophied ta the first suhsmiuiary
phrase? Can the siame phrase bave two differeut
meanings ? Le not the natural reading ratierIbis, that it means tie same thing wlien applied
ta loti ? Lt [s tbat wiich in popu'ar taeaning,and for many purpases in legal rnennng, is, -the
cause of action," viz., thie acl on the Part ofthetiefendant which gives the plaintiff bis causeof campla:nt. In lie firet collocation. theI is
supposed ta occur witbin lthe jurisdiction, un the
sec(tnd without the juriQdration. If tItis be thetrue construction of section 18, il, is ae theconstruction of section i 9, wlîich is applicable taforeignero. Bjr se reading the sections tie>' are

mafde applicable only to procedure, and nlot taj urisdiction. According to the title of the statute,and the recital of what it was intended to imprave,
they deal with the process and practice of thecourt. Section 24 shows that sections 18 and 19are really suhstittuted for the former intricate pro-
ceedings on a writ of distringaif for the purposeof campellsng appearance, or for proceeding tooutlawry. If the construction contended forby the defendant lie admitted, the statute, 'wbichis intended to apply only ta the simplification ofprocess and practice, is made to apply to juris.diction ; the phrase in the section which basbeen commented an in made to have two differentmeanings, and the jurisdiction of the Puperioreourt ie iimited and ousted by ivards in a statute,
whicb, as il seems to us at leasî, do nlot clearlynoa enact. This last is contrary to a well-estab-
lished mile of construction. For the rensons
thus given, we are of opinion that the invariable
practice of Ibis court from the passage of theAct until naw, bas been and is correct, and that
the Master's order in tbis case, staying further
proceedings, was wrang and should be set nqide.

Rule abaîolu,:e.

CIIANCE RY.

WANHAM V. MACHIN.
Mortgage-Sac of mortgceged property.,Pujsu incaim-

brancers -Costs of sale..
Io a forevlosure suit by the second of several suceessiveincurubrancers in wYhich a sale was praycd, a decec wasmade and the est:ate sold, sut the rnoney paid loto court.Held, that thec costs of the sale were flot to be inet<kllthe costs of the' suit, but eauli incunibrancer w1ts to adithis cioats of the sale t> bis debt and is' paid bis pinci-pal, interest and costs according to priority.

[18 W. R. 109)S.j
This was a question as tb what was praperly

cumprised in the costs of a mortgagee's suit.
The suit was instituted by a second naortgagee

for foreclosure of the eqnity of redemption inthe mortgaged pmoperty, but prayed for a dccree
for a sale instead af foreclosure.

There were incumbrancers 8ubsequent in pri-ority to the plainti l1'e A decree wiss taken for asale, aond the conditions nf sale were prepareil byone of the conveyancers to the Court. The con-
ditions required the concurrence of the puisne
incumbrancers in the conveyances te the pur-
chaser. The pmoperty wns put up for sale, aondsold in lots to seven different purcha-ers, aond
the purchase mioney was paid into court.

The fund in court wa.s sufficient ta psy the
first mortgagee bis principal, interesî and costs,but not sumfcieot ta pay the principal, irtierestand costs of the plaintiff.i in fusll.

Lt was flot dîsipnîed that th4e fnnd in courtmust he appliel firAt ini paymertt of tise ecsts ofthe suit, but the question wns whether the costs
of the sale'as distinguislhed fromn those of the
suit, aond, in particular the cast of obtaiiig the
concurrence of the puisne incumbrancers in the
canveyances were ta be added to lthe costs of thesuit, or each incumbrancer was only enlitled ta
adi1 biâ portion of such caste ta lais principal and
interest.

Jessel, Q. C, and Batien appeared for theplaintiffs, and contendcd that tbe proper course
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