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0III F A LANDLORD TO REGAIN POSSESSION BY FORCE.

"x1etleB * they are poits of honour, because
aylre Posta of battie and of danger!"l

0Wor task is now done. Imperfectly as our1es5k bas been executed, we hope, neverthe-
lebi' that this mere outline that we have beenable to lay before our readers nmy induce

'-II:i to read a bowbich apart from its
ilite 'Berît, and this is considerable, has an

th We venture to think very far beyond
tse lIn3its of the profession to which it is more
esecialli addressed.-Law Tîme8.

0F A LANDLORD TO REGAIN
POSSESS[ON BY FORCE.

The law,"l says M1r. Justice Wilde, in
18 0flo V. Ilnry, il Pick. 379, 387, " doeslict '%Ilow any o ne to break the peacèý, and

fr ibîy to redress his private wrong. Hie
teIa Mfake use of force to defend bis lawful

Do"sigh but, being dispossessed, be has nolgt to recover possession by force and by a
brabof the peace." A similar declaration

'ti3 tMade by Lord Lyndburst at Nisi Prius,
er t' Cas~e of Hillary v. Gay,, 6 C. & P. 284.

f1leither case was so broad a proposition
1ý%led for by the facts at issue; yet the doc-
tr'nfe thus advanced bas been repeated witbout
1'llflcation by courts and text-writers, and

1rldIin cases, or made the roundation for
,.'bltieS to wbicb its application was war-

rilIcdnither by authority nor on principle.
taTh Suldect we'propose to consider is, how

r" adodwbo regains by force the pos-
0Sé"o f the 'demised premnises, after the pos-

8.ory right of the tenant therein has deter-
0 lned, Can be held subject theref'or to any
Of~ litiesj~ than those which the Statutes

]y o"'ible Entry and Detainer have express-
annfexed to his act; and, secondly, what is

b and extent of these express liabilities.
"lee Statutes of Forcible Entry and De-

8er lWhether in England or the United

l ye~uU bc penalties are anywhere ex-
SlyinpOed.first, fine or imprisonment;

1eeen], restitu tion upen a conviction, r
0 teforce is found upon inquisition or

OterrrWieby a j ustice or a jury, in some local-
ciPurely a criminal, and in others also a
%pe,,,onsequence of the act; and, thirdly, a

tR.,1action on the statute witb treble dam-
a S.Which.i i S given by the English statute,

]Rt y' those of a few of the Uniîted States.*
p0Yiplction from the statutes, the cm-

<Žt0 orce by the landi ord in regraining
îlia' On bas also been beld to rendeér him

thee " treSPa5 5 for assault, or for removal of
tu ant. s goods, and in a few instances alsQf.o 'act'on of trespass qu. el. We propose

to th ?iee ini our inquiry in the inverse order
fal. 'I 'uliieratioh, and to inquire, first, how

Wan action of trespass at common law is
la the ten the authorities. and then what

p xetand application of tbe statutory
-ntisproper.

O nnûtCoýnect1eut, New York, and Wisconsin.

Tbat a tenant whose right to possession is
determirîed eitber by the expiry of bis term,
by forfeiture, or by notice to quit, and who is
therefore a tenant at sufferance, and bimself a
wrong-doer, May yet treat bis lessor, w~ho is
entitled to imrnediate possession, as a trespas-
ser, and relying, on bis right, maintain trespass
qu. cl. against him, merely because the right
of the latter bas been forcibly asserted, seems
so extraordinary a proposition, that if not
warranted by express words of the statuteR,
notbing but the clcarest implication from their
languiage could justify it, and as the removal
of the tenant upon or after entry is but a part
of the act of entry, and depends on the legality
of tbe possession therebv gaincd, for itsjusti-
fication, the action for assault or for the re-
nioval of tbe tenant's goods, must stand or fal
with the action of trespass qu. ci.

It is admitted, it should bc remarkcd, in the
first place, that, at commoîî law, the lessor
was hiable to no action for forcible entry or
expulsion of tbe tenant; but at most to anin
dictmcnt for a brcach of tic pence, punishable
onlyby fineori iprisonmcnt.t But the ground
taken is, that the express prohibition of s'ici'
entry, with a penalty therefore, by the Sta-
ttites of Forcible Entry and Detainer, made
the act civilly illegral and incapable of revest-
ing the lessor withb a lawful possession, andi
that for sucb entry or any assertion of posses-
sion based thereon, the lessor became hiable
like any mere strangrer to the lcssee.

Trhe English statutes on this subject, fromn
,whicb, with some variations, ail those in the
Ujnited States bave been dcrived, were, ex-
cepting only some supplementary enactmentS
not Inaterial bere, tbree in nunîber ; 5 Rich.
Il. c. 8 ; 8 lien. VI. c. 9, and 21 Jac. I. c. 15.
By the first, it was declared " That none from
benceforth shall nake any entry into land., or
tenemerîts but in case wbere entry is given by
lawr; and, in such case, not with the strong'band, nor with multitude of people. but only
in a peaccable and easy manner; " and fine
and imprisonment wcre imnposed upon convic-
tion for such forcible entry. By the Stat. 8
len. VI. c. 9, forcible detainer, as well as for-

cible entry, was made crimina, an action of
trespass or assîze of novel dissein on the sta-
tute with treble damages was given to tbe
party disseised, and restitution on the fincling
of the force was also to be made to the party
diâsei8ed, and as this term was field to imply
a freehoîd, tbe rigbt to have restitution wvas b
the Stat. 21 Jac. I. c. 15, extended to tenants
for years also.

It will be perceived,' that while these sta-
tutes make a violent entry or detainer an, of-
fence, they also expressly specify the penalties
incurrcd, and tbereby exclude tbe idea ofany
implied liabiîity, cxcept the indictment at
com mon law, and it bas accordinglY been beld
with increasing definiteness by the Englsi

f Hawkins, Pl. Cr. B3. 1, eh. 28, sec. 3; Dustin v. Coio-
drey, 23 vt. 631, 635.
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