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LTABILrTY Or GRAMMESi BÂJLEES.

LIABILITY 0F GRATUITOUS BAILEES.

There are mauy advantages in the system,
or want of system, by which Englisb law is
aliowed to grow, now in one direction, now in
another, as De-w questions arise for judicial
decision. It gives great flexibility to the law,
and ailow s, as the wants of the peopie change,
a constant and even dcveiopment without the
aid of Legisiative enactmneots. There are,
however, un the other hand, great disadvan-
tages in this method of law-making, not the
ieast of w hich is the donbt and confusion that
is often caused by carelessly-giveu judgments
whicb, even aithougb they may be correct in
their conclusion, may yet cause much barm
if they coutain inaccurate statements of prin-
ciples or iii considered dicta. Succeeding
jndgcs are slow to overrule tbe decisions of
their predecessors, or even to express dissent
from the dicta ascribed to them in their re-
ports. The consequence of this is, tbat an
erroneons decision, or even a correct decision
ou erruneons grounds nir iîîaccorate dicta, may
cause much difficolty in the iaw, and mnay re-
main for ycars noither ovcrruled nor altered,
although tlie errors may be gencraliy recog-
rifzed. It is not until some state of facts
requires a decision directly on the point tbat
a judicial expression of disapproval ean be
obtained.

Tbe law respecting the iiability of gratnitous
bailees is a curions instance of the way iu
w hich confosed and incorrect legal notions
may arise, and be continued for a long series
of years with but the mrerst shaduw of
autbority in their support. 'fhe case of Guggs
v. Barnard (I Sm. Lead. Cas.) is the leading
case on bailments, and th e jndgînent of Ilolt,
C.J., bas received a great deal of praise, and
is Olten spoken of lu very exaggerated terms.
Its real menit is that it eudeavoured tu treat
the wbole snbject ut bailments in a more coin-
plete and scientific mauner than had before
then been attempted, and it w as, nu donbt,
useful at the time it was deliveredl (A.D. 1704)
w heu there Ivcre but few law-books uf any
kçind. If tlie judgînent is tu bu considered
n ith refèrencc tu the present state uf the law,
it is open tu îuebh criticismn. It is unneces-
sarily elaburate, ard, for the sake of an ap-
parent symnîetry, useless distinctions are nmade
betwecn ditlèî eut kinds of bailmeuts. The
point actually decided wvas, that " if a man
undertakes to carry goods safely and secureiy,
hie is responsible for any damage tbey rnay
sustain in the carniage througb his neglect,
tbongb bie was not a commun carrier, and was
to bave nothing for the carniage." Huit, C.J.,
examines gencrally the law ut hailments, and
says that, Ilwhere a mnan takes goods into his
custody for the use of tbe bailur, be is not
answerable if they are stolen without any tauit
in birn, neither will a coumînn negleet make
bini cbargeable, but bue must be guilty ut
seime gross niegleet." lc then gues on to say
that, in the case of a boan, tbe burrow er la

bund Ilto tbe strictest care sud diligence to
keep tbe goods," and if tbe bailee is paid for
tbe bailment hie is " bund tu take the ntmust,
care," but that if, nutwitbstauding sncb care,
the goods are lost or destruyed, in eitber uf
these cases the bailee is not iable. Huit, C.J.,
tbereforc tbugt tbat tbere was a clear dis-
tinction between tbe iiability of an unpaid
bailce aud of a paid bailce or borruwer. It
bas been usual, since this decision, to say that
a paid bailce or borrower is liable for simple
"negligeuce," but that an unpaid bailce is
hiable ouly for IIgruss negiigence'

As the ]iability uf a paid bailee and ut a
borrouxer is tbe sanie lu common scuse, as
weli as by the judgment ut Hoit, C.J., and al
other antborities, w bat is au autbority lu tbe
one case is an autbority in tbe otber, and tbe
tw'w- classes ut cases may be deait w itb togetber.

If the mare fact of payînent affects the
liabiiity ot a bailee, it is convenient to dis-
tiaguisb bctweeu the negligence w hicb xviii
cbarge a paid and tbat wbicb wili cbarge an
unpaid bailc, aud tbe termis Ilnegligeuc" and
CIgross negligence" answer very well for this
purpose. If, bowever, tbe mere fact of pay-
meut dues mit aller the liabiiity, the negligence
neces-ary to charge the ba ileo lun eitber case is
tbe samie, and tbe termi used to denote that
negligence ougbt aso tu be the sanie.

Alter tbe decision of Coggs v. Baronard it
was discovered, as migbt have been expected,,
that the difference made by Huilt, C. J., be-
tweeu "'gross negleet" sud niegct of the
iintrnost care " was cxtremely vague and un-
satifactory. It w as difficult for a judgc to
direct a jury accnrately on this principie, and
tbe difference itself w as ratbier a subtie creationi
of the iaw than a substantial difference w hich
coud be practically recognised in dealing w ith
tbe twu classes ut bailments. Every bailnient
gives risc tu a cuutract tbe termis ut whicb may
or may nut be regulated by express agreemnent.
If tbere is nu express agreement, tbe idea that
is present te the mmiid ut botb parties un the
delivery uf the guuds wbetlier the bailc is or
is nut paid, wouîld aimost without exception,
bu tbat tbe bailce was tu use tbat ordîuary
diligence and care in preserving the gonds,

wbicb under tbic circumistances, auy man ut
.idinar puence w ould adopt, sud the con-
tract implied by tb, law in sncb a, case ougbt
tu ha to. thaýt effeet. Altbougb this is uppusad
to Coggs v. Barnard, thmere is ample autbority
for tbe proposition tbat sncb are the terni, of
the contract now implicd by tbe iaw n a paid
or unaid bailment withont any express agree-
ment. Coggs v. Barnard bas neyer beemi for-
mally ovcrruled, aud tbe currectucas ut the
actual decision bas neyer been questioned;
but cases bave been decided wbieb are incun-
sistent with some ut the dicta ut Ilolt, C.J.

The case tbat must clcarly shows tbe lia-
bility ut a gratuitus bailee is TVilson v. Brctt
(Il M. & W. 113). Tbe detendaut rode a
borse ut the piaintîff's gratnitonsly, at tbe
piaintiff's request. The borse fell un a picce
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