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-MeLREN v. TEw-MAsTER iN CHAMBER-JUMl-E 11.

Evidence-ExamnWion of Party as Witnless oitPuds
M1otion-No Notice of Motion Served-Appoin-fiment for Exam-
ination Set asid.-This %vas an action to, set aside as fraudu-
lent a sale of assets by the defendant Wilson to the. defendAaA
Grahiam, and for an injuneti«on and a receiver. Tew was niade?
a party defendant as assigniee of Wilson for the beniefit of cre-di-
tors. Before beingl served witli the writ of suininons, Tew wi
served by the plaintiffs with an appointmnent for his exaxunatiqn
as a witneýss on a pendirig motion for au interiini injuncition and
receiver, unrder Con. Rule 491. On this hie attended on tiie 3th
duine, with couniisel, but refused to be sworni, on counsel 's advie-:.x
on the. grounid that there was no motion pending. Thi. examn.n
~ation was thereupon enlarged, and the defendant Tew niiove-d
to set aside the appointment. The Nlaster referred to the caes
under Con. Rule 491 eollected in Ilolme.týted and Laniigton's 'Judi.
cature, Act, 3rd ed., p. 713, saying thiat nonie of thein waa ex-
actly in point. The nearest and the one on which tiie plain-
tifTs relied was Dulop v. Dunlop, 9 O.L.R. 372, It was thr
decidedl that an ex parte motion was within the. Rule. and
thev argument of the. plaintiffs' eounsel was, that it was net
necessary that a notice of motion should b. served in this ceut
uniless there was a distinction between a party to an action. &n
a stranger. In answer, it was pointed out that such a prmees-
ing w-as hitherto uinknown-that it would enable a plaintiff
to do indireetly whiat cannot be doue directly-and there W"
a elear and vital distinction betweeni the facts of the, Dunlop
caisel and the present. It wa.9 coneeded that, as soon as a
motion for an injunction. and receiver wvas served, the, defen4.
anits could b. exained in support if t1ii plaintiffs thougit it
adtvaintage>ýua. The. difference betweven tii. facts of this case and
tiiosé of the, Dunlop caue was plain. In tie. Dunlop cas, tUiem
was wo one on whonn a notice of motion could have been Serveï,
as the wliole objeet was to find out somne way of serving the
defendant. lIer., if tii. examnination m-as to be of any use, a
notice inust be sorved later, and upon tii. persn aought t. be
exarnined. To apply tiie decision iii t1wI)ie )lop case ais dciaiv.
lier(- would seexu to violat. tii. well knowni dictuni in Quinn V.
LiethemIl, [1901] A.C. 510. In the sanie way it was lattel
point.d ont that unforeseen and unlooked, for osqeet
airise froi ease B being dccided becauis. it is like case A ; th(.>
C follo.ws wecaus. it is like B3; and thereaft.r 1) froi its like.
niess to C-tiougii, if D) had corne up, instead of Ji, it would
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