
'I

's THE O-NIAPIO WEEKLY NOTES'

ben roct(l wIrIdeVdn die ol lie belicved. i stating,

that, no, iatter' whafit WaÉS I NPlaiiId, lie belitvud f rom what Wasý saidl

th181 what luie a1 ccaig and ail 1wii. cde ta release, waS a1

c11,111 to wagc «11_ duriîî luscumiiltQery idlenes-alpri. liveaded(

bY lte dioitor, alprnl cn under th(- impression that at thei

ulld of te î>, eriodl fo r Iliil lie %vas heing 1iaid lie would he well and

back at work...
The> evieu f îsg .glc i .ncar. . but it

sutfli(cýitly 1pers thiik, that tbe coal was . .. unneces-

sar'ilY piled inii e tender, itoethe sides, iii -uchi quantity and mxan-

Ueor that thek rapid motion of Ulic train could and id shake " doawn "

the"- chink" bih falling upoin the corner, tlcw off with dngerous

for11e andstuek1 plaintiîf. Counisel for the defenidants con-

tvlcie iliat th. 11111\iln reýs ipsai loquitur bas no aipplication in cases

of eliec allcgedl bv tu servant aigainst thie master, and relied

uplon ic reu,îairks to 1)v foundl ini Beven on Nggec,3rd ed., pp,

12, 30 Bt ýdbat klresdtaking it ailtoget(ilier, onlv aniounts

ii thiS, thiat liabiilityý dous niot airise front miere proof of the accident.

As 1 nertn il, the application of the nuaxuiu, which

a[fiur all isý a iliere phrase and flot a mile of law, neyer dispenrses with

1111% 1necek-ssary. proof, buti is only intenducd as a g-uide to the point in

thk- evdnc it wiehu the buirdvin of proof is sifted(. Ngiec

conisists of two (.eleents, the burdenl of proN ingl botlî of wiliorgin

aiiy restes upon1 tlle plaîitifr, nmevly, the duity to> take care and its

br-eali. 'Pli xim\ýi lia, notlingi to dlo wîthi the former; andl ini the

caseý( of thev latter onlY deutermines that wheni the plaintif! lias proved

thie dîîtyý 11aiîd lso a1 certaini cndition of things causing or conducing

1u u ilîry oupaî of, lie lias provedl enoughi 1(> eau for ex-

plaIiatio)Ii by> the. deel -nother wordls, thev buriden of proof le

>Iiftted. Su under(,istaing tuie inatter, 1 see 1n0 good rmaison wlîY tlhe

uunaxîîuiii nzot ais aipplwable ili sucli causes ais tliis as it is in anvy other

I Itfereii)t Sil v. ltaker, [18911 A. C. at p. 335;- Scott v.

luuonI Dock Co., 3 Il.ý & C7. 560.

Tht'eptie fail of the col, 11inder tule uircumaitancos statc'd,

i i jsul f, ii ii nuy oiion,)ii eviidenue fmmi whieli an îiferenice mliglît

mIl lic dran tat those in chare o control o! thei loeoînulti\(c (see

shs.:iof sec. :1 of the ~VrmnsCompensation Act) wure niegli-

geIlt ini tihcr lmde- Of usý-ilg it by pilling or p)ermittinig it Vo be pil

upoxiUi tolndcr- .u olîigl and unproteeted tliat uniike, of it (mldl lx,

blîrled I1w thlc ecsr miotion of tic train with such, force as, to

brea a î iaîI la1 or ,,0 feet aw-ay. The plaiiff's evidence
was uncotradeted . .Nor was any evidence wliat-

evrgiven 1w thej devfendanits îli ex.planaition)I or exc.us"e for such a


