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McGuiness only harl $930 worth of stock remain-
il.lg. while his liabilities were $1475.  The plain-
it as assignee of McGuiness, now brought trover
for the value of gools so transferred to defen-
dants. At the trial at the York Sittings, before
Allen, J., the learned Tudge directed the jury
that under the 89th section of the [usolvent Act,
the transtor of the ¢oods to the defeudants would
be void, if at that time McGuiness believed that
the lecessary result of waking the transfer wonld
be t.U close up bis business and prevent him from
Paying his other creditors ; and that the words
of the Act, “in contemplation of insolvency,”
dil nog uecessarily wean, contemplation of an
assignment under the Ingolvent Act.  The jury
fouud that MeGuiness knew that the effect of
dvlivering the gouds to the defendants would be
to eompel him to cloge Lis business ; and that
the defondants huul probable cause for believing
ll'f‘the time that MeGniness was unable to meet
his “Dgagements.  Verdict for plaintiff,

A rile nisi was subsequently obtained for a
nonsuit, pursuant to leave reserved, or for a new
tl‘i;ll,

The ground for « nonsnit was that there was
Do sufficient evidence of the plaintiffs having
been broperly appointed assignee ; that, thongh
1€ Was also official ussiguee, and, if there was
no .t'l-'ctinn, would, by operation of law, hecome
asslynee to the estate, yet, as the plaintiff had
Las an elected assignee, he could not rely
on his position of official assignee,

claime.

Ground for new trial : Misdirection as to the
transfer,
w:'w;gc:;; V- Sharp, 5 Taunt. 539 ; Bell v. Simp-
Bi|:u X 'C&‘ITI- 409 ; Atkinson v. Brindall, 2
P, .":,82 (,' 225 ; Hartshorn v. Slodden, 2 13. &
i Croshy v. Crouch, 11 Fa 225, were cited.
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n con ati s
tewplution of insolvency,” does

not mean in contemplation of actually going
iuto the Court, hut only in contemplation of
the debtor’s insolvent circumstances : Gibson v.
Muskett, 4 M. & G. 169 ; Poland v. Giyn, 4
Bing. 22, note ; Aldred v. Constable, 4 Q. B.
674 ; Gibbins v. Phillipps ; 7 B. & C. 529, 534 ;
Flook v Jones, 4 Bing. 25 ; Belcher v. Prittie,
10 Bing. 408.

It will probably be contended that this was
not a transfer but a payment, and therefore,
not having beer made within thirty days of the
assignment, was valid under Section 90. But
the payment contemplated by that section must
clearly be a payment in money. The case of
Young v. Fletcher, 3 H. & C. 732, is an additional
authority that an assignment by an insolvent
trader to a creditor of a part of his property is
fraudulent, if the necessary effect is to stop the
trader’s business, if the assignee is aware of that
consequence. :

E. L. Wetmore, in support of the rule. The
plaintiff having claimed all through the case as
un elected assignee, he was bound to establish
his election, and cannot fall back on his position
of official assiguee. Theu, as to the transfer.
[Riremg, C. J.  If the debtor makes a trans-
fer which makes him insolvent, must it not be
presumed to have been made in coutemplation
of insolviney ?]  yNot, when it is made more
than thirty days befure the assignment : then
there is no presumption.  In Crosby v. Crouch,
where the defendant, having reason to believe
his debtor in bad circumstances, and so believ-
ing required and obtained from the debtor se-
curity by deposit of goods, the debtor having
afterwards become bankrupt, the plaintiff, who
as his assignee brought trover for the goods,
was nonsuited. That case is very similar to
this. Here, as in that case, the transfer was
made at the request of the creditor.  Fidgeon v.
Sharpe is a strong case for the defendants : there,
where a part of the stock in-trade wus actually
delivered, it was held that though the debtor
contemplates that his trade must cease, and that
he cannot pay his creditors unless they give him
time, he does not therefore necessarily contem-
plate bankruptey. 8. in Bell v. Simpson : A
sale by a trader in insolvent circumstances, and
on the eve of bankruptey, of his stock-in-trade
and the bulk of his property to oue of his eredi-
tors, the consideration being in part an old debt,
is not per se an act of bankruptey, though the
effect is to stop the trading. The learned Judge
should have left it to the jury to say whether
the transfer was made in coutemplation of Me-
Guiness making an assignment under the Act.
‘That would have been according to the direction



