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Tite full scope and significance of thiq, doctrine was definitelit
settled b>' the Exchequer Chambhers ini the leading case of Paivittp
v. Iitiimsi, (d) which, althouch it was not accepted %without
some expressions of dissatisfaction on the part of individual
judges(e) is now regarded as the fountain of law upoli this
su> îectý (f) Trhe principle there forînulated was this Whether
the question of reasonable or probable cause depends upon a rew

sipefacto, or upon facts which arc nunmerous and complicated,
and upon inférenices to be drawn therefrom, it is the dut>' of the
Judge to inform the jury that, if the>' find the facts proved and
the inférences to be warranted b>' such facts, the same do or do
not amount to reasonable and probable cause, the resuit bcing
that the question of fact is left to the jury, and the abstract
question of !aw to the judge. Commienting or, '.he cases, whicli
might bc thought to have somnewhat reIaxed the application of
the ruie, b>' seemning to leave more thali the mnere question of the
facts proved to the jury, Chief justice Tindal said:

IlIt will he found on further exanihnation that, aithough there has

(i867) '16 L'.C. ý1B. pg. rikii v. Skio' (t895) 27 Nov. Se. 4o8$ C7a»d'tt,1 v.
Loudon (i785j), cîted !i ]okiîsiont' Y. Siflle», i T.R. 49,1 (p. 520. inl/ky v. Yi»isooi
(î8ý7) 2 Hl & N. Go: !De>nellY V. Bm-ZIieP# (1877)40 .. .B. 611 '. irclli&tlfl v.

MLn»(t$qa) 21 Cati. S.C. ý588. ln smre case" we flnd il laid downi that the
que.stion of probable cause inust lie left t the jury where the tiecision delpend.s
t'i disqputed 4ut'stiOns Of fRtac ilüt v-O V. iniiPlg <1887) 4 Man. L.R. t93.
Compare Vîneni v. Welsi (1868) 1 Hannay (N.B4.) ago. lPron the cases citeti %i
.sec. li, however, it is4 plainî thut its is correct only ii the sentie that the judge
miust taIt» the opiniolini othe Pury on mucti facts lis a Iîtep lit the îîroebs of
deterniiing the def'endant's liabitity. The final deciioin ust always relit wiîlî
iii wlîether il is ai rived nt by' meatis of speciat findints or bý, means lt'

inîstructionis courlied lit a hypothetical rorm. lt MAltinp v. tljnculni f îff8), citéd in
litl er N.!'. 13, Il was helci t bc in the discretion of the cnurt to direct the jury,
if there were mianifést proof that there was tio cause of action. lit the earliest
reported casex h usinwstett samle t 1 laig Thus inan actioni
foir cons4piracyl anid procuritug the plaintiff ta be nîailiciously inidicted for rob»ry,
a pIes settiliz forth the fart of the» robberv aînd circumistances at suspicion wis

el~d good on demurrer, as il eonifessed prtocuring the indietnmunt andi avoidet iv
mlalter of law - Pai## v. A'uchesti'r, Croke Eliz. 871 ;GChambers v. Taylvoi-, C-ol'

Eh,. 9o. u 'ute~/r . li~fd (i i95) Croke Eliz . 87 , the court ielti, on
tieinuirrer, that il pIea settitig out the cireunmsîaîîcee. wlîetreby the dul'endatw
tvainle tu indict the» plaintif %vas gooi Il for their causes of suspicion are -;uffcieîîî,

andi the ipri4ounleut lnet tint be aniswered wlieu the» indictuient is
groundeti upion goond catuse.

(d) (1841) 2 Q-B. itq,

(e) Seo. especially- the rein.-rkq of Detiîîan., C.j., lut Rotlaeid. v. Sirettej

( 1847) Il ÇAB 39 (Ilote> 17 L.j. Q.B. î,5. l4otl reports, however, léâve thie
lîrecilie grouis of lits disapproval rallier obscure,

(fi' Tliere eau lie no doubit, milice th1e case oe Papito;î v. WIiemxin, a .B
i6g, thiat reasouable anîd probable cause lit an actioîn for nlahicious hîromecîl-
lion or foir fable iîîîprisonieiît is ta bc deterilned by the» jutige." Lord Chelnî,,-
ford ini 1 ivkr V- r>'a (1879) L lk 4 1-.!. 1- p. i(P:


