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auy Wrdiding oy to form jn bow paet of the readty. So far the vvi-
denee of w18 plan, that asd, wathe whint s apow it, 1+ e
thing tontbie, § have so donbi, of the cotapaay heabl il noa
portion ol the wider and smnke dry land of 1, el erect buidiags
thereon with umchivery, such would become hable fo taantiun.
Thoen the tegirlature gues ou, nud declures that all aves nod under-
wo ok g oving upon the b shall be dociwded within tue tetm,
thus corying out the nlea that the tera, so far, meass semething
vistbie and tangibte,  Then comes the expres<ion, that it shalt in-
clode alt wines, mineraly, quarries snd fussils in wnd under she
snme, exvept nunvs beloagug o ber Majesty,  This lust shews
the desive th st fands made prafitable in the use fur such prarposes
shoutd tie trned, has stilf it s il the tuae e nrymyg ent the xoe
iden, that the land otended to be taxed is sometingg that is vise-
bie and gable. | hnve no doubt it were discovered that »
salunbie mhneral eonld be uhietucd nt the bottom ot the harbuur,
sod wentty were devised eithor o exelude the water in workiug tor
1t or wthernise 1t waohd be subject to taxation, bat then that wensd
not be upon the gronied that o was ban ¢ covered sonth water, bt
it wonbl be becanse the mineral wazextracted fom i, amd it wouid
be tae npneral winets woohd be tiged, an i o 2 the land gua Inml,
nud st would be 2o heennse the trgidnane has lec ared that the
expre~vion faud sl taclude nduerals § do pot ok it wound
muhe any difference in kg sach things from ander the surtag..
whether it enme throngh a body of water ar threugh land, 1 stder
1o zet it to the virfiee, for the pmrpose Hf taxation

In the prerent case the hund ut the bottosn vf the barboar is got
and cannol be used, so tar as divelosed, galess it is for the anchur-
ape of vessels.  The ripht to binpuse talls s not said to be fu-
anel ruge, nor do § suppoese such 2 g ever entered the mimd
al' the legtslatare, but the night s pisen to jmpase tolls for the
vse ot the knrhour by versels, nud we must understand rhat to
menn the nee of the water nud not the 2uad, nalesy we go back to
the days of the nuvients, whea they frequently, to avanl storms,
ot for other purpeses, dew up their ships at pleasure upon the
Land ou rullers ¢ or adopt the story of the Argewaaty  who W i<
said by soue travsported ther slugs by tund from the Black Sea
acio~3 vither to the Buitie or Notth Sea.

The tegestnture bas defined what was meant by land, and there
is ue nocensity for vur extending that meaning w any way by the
appliation of legal doctrines.  The mentioning of mines, minvtals,
tussily, &e.. couvince me the legslatare uever intewded to tax the
wse of water,

The deferdnnts have neted upon a false principle in supposing
they could tax bind of nu envthly ¥a ue except to~u port the water
upsa it, breause that water may be made usetal in eommerce
Nothing was e <jer than for the legmslature to lave snid that
hatboyrs chould be taxed, 11 were intended to be so, and it nothing
had been s su defimog what shuuld be conmdersd g+ aud, the
argument might have been much strouger in the defendants’
favomr.

1 chink that judgment should be entered for the plainriffs,

The Cater JesTivs, baving been abseut dunng the argument,
gave no judgizent, Juigment for the plaiaufl™,

COMMON PLEAS.

Grrovx v. Yagen *
st Final puddgment wrthnut @ triclos Ocder for fall orstsmeJurisielivn,

Where tinal judruwent 2 ofnatned without a tral a judge in Chambers Ls puwer
o ikt A6 urd £ il costy

Quse=Emis the vrtles Yo ex parte

Where a aus i aeended by the award of ga arblirator, the catiw §= one proper
fur 88 apphc. o f the kigd

The urder may be mad - URless it Appear that the caese was one which the plan-
T was bound to sae §n ra et v owrt,

A pSantist 1o rder Lo b Dax vaza within the jurb-diction of an $uferlr tribu.
Bal f 3ol b et Lo phio erwdiia It s s psivilogy 10 doso, but there s ns
Seigal obingBUVG upos tiw to du vo,

Waltbridye, @ C., obiained & rule nisi to set aside an order
made in this g inee by MeLean, b, f.r the tagation o 13l gonnty

S Wo ot find Be el o5 s goe ait g th cows opotied du the
Al red wotios ot the Comm i e Reporte, frobuabls tie np toer tid wat
o st U cave of SUIHOCRS Bup Stete to patd < 4 But Koo g ths 31 Le
Oftee b T vt b Yhone B Jong st decided W bisve withs the perml «hn ot 1he
taxlny master of 1ho court, procured s wpy, and nuw gho i to vor readone.

" eanrt conts o the pian Ul and that the towbion shaatd be roased
catul thie detetdant e atowsad bis et agarast plaad i, pursu it
to the statute s et beladt~—the dibt saod o e Uns wctin
beinge withoe the Jutishiction 0! the diviswon comt
From the aflilaviey filet on bath sides it appeaved that this
puetion wis brought in she interor Junsdicton W sn smount
; claned by the plaintilf, as mmsonnting o apwards o1 £36. the
ypenctpal e of whick Was thi ty sesen weeks’ bourd nnd wash-
wg anonuting 1o £22 a0 dd. The resmlae was node up ot awall
chasges fo bay swd grson, day’s warh, e of tewm, pastuang Sc.

The defendunt ndvanend s set-off, 1 which he chuned Lut oy,
Al the largest itoms being o pragissmy nete, £10 15, 0d ;
wine hend of catle and six sheep, £100s, 35 a staek o oy,
£7 Ws. The residue of the charges were siunlar in characty 1o
tho~e made by plainuifl

The action way wotersed o arbitration by a judge’s order,
wade Tet March, 18%: eo-ts of the netwu 1o ot v the vvont of
the awaed; costs of refercnce and swied in the discietivn vt tho
arbitrsor,

The wbityator awarded that the defemedant shondd pay the
platontl £1 11s. B in tall sanstaenon ot the plamutl's chom,
{ beang the balance e bim after deducting thie defemiant’s set o ff,
apd 10t the defendant shonkl pay the costs of the awnyd anl of
the reference attrr Gixation of the sawe, aod £7 s grbitistion
tees, gud L1 tor densiog award, .

(Ou the Hhth July Batos J., mode an onder 1o tax a counvel feo
ol £5 to the plaintil vu the jrogeedings before the salutsator,

Un the 20rd Juy, Mcleas, J, made the order compiained
ngeninst, us follows s < Lot the muster tax 10 the plaintith 1 this
canse full coutty court costy,

The defeadant 1n s afli bovit swore that the plaintiffy acconnt
was what is usudly called o Leamped up account, ~ach ns chargng
duy’s work dene by farmers, when the sqwe had, in fuct, been
veturied.  That thix being the wetare of the plaintdf s nceount,
when such e were proved they were struck ont. 1t was fuee
ther sworn that the arder tor connty court costs wax granted wothe
out sotice te the dofendant, wnd that the custs ongually were
taxed w1 £47 53 M.

The phaatsil put in n swory enpy of the notes of evidence taken
before the arkiteatar, by which it appenred that each pany guve,
apparently, all the vvidence i his power to prove the varieas
wems in bix respeetive necount; ench reemed to bave given in
eerd nee that wineh had been settled or patd tor by the oth rsiele,

Bat the plaintdl sod b attorney swore, nud the notes ot the
cvidence gave support to thewr stdvisent, that she defendant
vindeavoured to make # appear tnt the promissory note held hy
him was given @ a balance dae, atter all the phastdf s danmid
hnd beeo allowed for, against the rent of the pretmives of wineh
phatdl was tenaut, mnd that phuntdF was obligeu to preone ths
payment of the rextdae of the rent, £30 prr annun, exclusive top
which the note was given; and then to <hew lis neenunt, other-
wige proven, was ipdependent of any elam tor rent due 1o defend.
ant, 50 that i effeet the plantifl was vhliged 1o give evidence of
the accvnal, nud of the puyment of the greater part of the rent ws
s side of the necount,

J B Read shewed ¢ruee,

Draven, C. J —Upon the merits 1 do not see any ground to
warvant om detenmining that the plaintf should not have cowuy
cunrt couts,

The amount <trted 1o have been taxed certainly appears large.
The nrttrator's feev, however, and the charge for awsed amount
ta L840, L and x judge's ondes tor n sounw] foe of £3 was made,
which indicate that w his view at leust it wax ot a divi~ion court
ciser ant from e notew of evidence it appears the arbitrstion
aceupied two duss, and that nir ¢ witheses were examined tor the
phitotff From the expression in the affi favit * eriginally tuxud®?
there hag protuliy been s revision, at all events it is bt the
amount of costs that is in question, bat the scale by which they nre
t0 be ascertuined s and <o far v the merits are covverned, T mg
ot poepmred to diffor tsom my bootber MoLean i ordering cou.y
Conrr costs,

Then she auly »westion is as ta author ity

The jmishienon of the division comt extends to all gaces of
debts, accounts, bieach of coutract, covenaus, or money demaud,




