
TRANSI'ERRED MALICE,

CiO1uiy ? 2. Dxd the biow so struck, in
fact, wound Elien Roistonz 3. Was the
striking Elien Roiston pureiy accidentai,
or. was it st.ch a consequence as the

Srisoner shouid have ex pected to follow
rom the biow he aimed at Chapple? "

and the jury found " li. That the blow
was unlawful and maiicious; 2. That the
blow did, in fact, waund Ellen Roiston ;
That the striking Ellen Roiston was pureiy
accidentai, and flot such a consequence
*of the biow as the prisoner ought to have
expected." Upon these findings a verdict
of guiity was entered, and the question
before the Court for the Considecation of
Crown Cases Reserved was, whether upon
the facts and the findings of the jury the
p risoner was rightiy convicted of the of-
fence for which he was indicted. The
Court heid that he was, and the only diffi-
cuit y which they experienced in comning
to that decision arose in consequence of
their previous decision in the case of Reg.
v. Penibliton (L. Rep. 2 C. C. R. ii).
In that case the prisoiier had been fighting
with persons in a street, and threw a stone
at them, which struck a witidow and did
damage to an amount exceeding £s. He
was indicted under the Maiicious Injury
ta Property Act for Il uniawfully and mali-
ciousiy " causing this damage. The jury
convicted him, but found that he threw
the stone at the people lie had been fight.
ing with, intending to, strike one or mnore
of them, but flot intending to break the
window : and the Court for the Considera-
tion of Crown Cases Reserved heid, that
by this finding the jury negatived the ex.
istence of malice, either actuai or con-
structive, and the conviction must there-
fore be quashed, Now, as in Re& v
Latimer, the prisoner wvas indictea for
"uniawfuiiy and maiiciously" wounding
Elien Roiston, it was naturaiiy argued,
upon the authority of R eg. v. Pembliton,
that, as the Jury had found that the strik.
ingof Elien hoiston wvas pure.1y accidentai,
theyhad here too negatived the existence
o: malice, either actuai or. constructive,
and that therefore the prisoner could not
be convicted. At first sight it would, na
doubt, appear impossible ta distinguish
the two cases;, but when once the iearned
caunsel for the prisoner was obliged ta ad-
mit in answer to the bench that h ad Ellen
Roiston beeii killed instead of oniy being
Wounded, the prisoner wouid clearly have

been guiity of mansiaughter, it became
obvious that the case of Reg, v. Penbliton
must in some respect be distinguishable.
in the first place, the M aster of the Rails ex-
pressed his dissent with the third question
which was left ta the jury, as not being a
materiai question, and. pointed out that,
under 24 & 25 ViCt., C. 1o0, S. 20, under
which the prisoner was indicted, the ques-
tion was whether the prisaner unlawfully
and maliciousiy wounded any other per-
son ; and aithough the use of the word
Il maiiciousiy " rendered it necessary that
the prisoner shouid be proved to have in-
tended ta wouind, yet the section was quite
generai, and therefore it was not necessary
ta prov, that the prisoner intended ta
wound the person actualiy wounded.
The question for the jury therefore wvas,
whether the prisoner, intending ta wound
sanie person, wounded a particular per-
son. T'his at once led ta thie possibility of
distinguishing the case of Reg. v. PnibIiton
fromn the case before the court, for in the
former case the prisoner wvas indicted
under 24 & 25 Vict., C. 97, s. SI, under
which section the offence was ta uniaw-
fuiiy and maiiciausiy commit any damage
ta an yproperty whatsoever; and it was
there7are necessary, in arder to convict
under the section, that the prisoner should
have comniitted damage ta property in-
tending ta commit damage ta saine pro-
perty. In Reg. v. Pembliton the jury hav-
ing negativ "..d the fact that: the prisoner
intended ta commit damage ta, any pro.
perty at ail, it faiiow-ed that the evidence
did not support the indictment, which
charged that the prisaner Ilmaliciousiy
did commit dama ge, injury and spoil upon
a window." In this way the court, while
they approved of the decision in Reg. v.
Pe>nbUton, showed that it was ciearly dis-
tinguishable froni the case before theni,

adadded that, had the prisoner there
beeti found ta have intended ta commit
damiage ta property, though other than
the property actuaiiy damaged, and in the
executian of such intention had damaed
the widqw actually damaged, the decision
would probabiy have been différent. For,
as Mr. j ustice Blackburn in that case
said : IlThe jury might perhaps have
found on this evidence that the act was
maicious, because they might have found
that the prisoner knew that the natural
consequence of bis act wouid be ta break
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