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REX v. MUcEWAN.

Tempecrance Ad M-açjistraie's Corntic1ivi of Physwcian foe
,nce a<join.st se. 51-Prescription' for Int4o.rcaiing Liquor-
dence-(74oodi Faith--Onus-Sec. 88FnigofMajsat
loti«n Io QuaSh Contiction-.Notice of Mfotion not &ý/rod
iin 30)Ia&Sc 102 (2) of A ci (7 Geo. 1". eh. 50,se 3wc.

ýon to quasli a conviction of the defendant, by the Police
ate for ic Town of Carleton Place, for an offence against
)f the Ontario Temperance Act, 6 Geo. V. ch. 50.

Ebbs, foi- the defendant.
Brennan, for the magistrate.

DLETON, J_, ini a written judginent, said thiit the defendant
riedical practitioner. The offence was said to, have been
Led on the, 2Oth May, 1920, and the conviction was on the
ne, 1920). A notice of motion for ani order quashinig the,
on was served on the 2Oth July, 1920; but thswsirregular

in conformity with the Act. No return. having bcoen
this notice, no order was made.Onte4h ptnbr
new notice was served. This was not served witin w0

)in the date of the conviction; and so, under sub-sec. 2
102 of th(, Act (sc sec. 33 of thc amending Act of 1917,
v. eh. 50A), the learned Judge was precluded from hearing
'ion. Tlho irregular and inoperative motion did not lp,
the sts.tute requires is "notice of sucli motion," that '1,

iotion before the Judge.
n the merits, wvbich were fully argued, the learncd Judge
to Rex v. Rankin (1919), 45 O.L.R. 96, as establishing

physician whlo lionestly believes that liquor is necessar *y
health of his patient and prescribes it in accordance with
visions of the Act" is not guilty of an offence. But 1we
)t %Y that, there was not some evidence before the Police
ste upon whiich, if lie chose to attacli weight to it andl less
to other evidence, lie voul(I fairly reach the finid*ing which
e. if there is any evdneto sustain a conviction, tlw
ate's tribunal is that iii which it is to, lx, we-ighied.
application therefore failed.
-ie circumstances, the Iearned Judge hoped that the mat ter
>e allowed to end, and that the conviction miglit not ho
the basis for an attack on the defendlant's professiontal


