
nlot bc possible that the water on the west side of the street
would be 21 feet lower than on the east side, and that the open
<litch hetween the street and the coal.shed had not overflowed
its bankS, and this was proved by Manigauit and flot contra-
dictcd, but eorroborated. as; to the latter staitenient by the evid-
enco given on behalf of the railway eoinpanyi3.

1 amn, consequently, of opinion, that thev appeal of the dlefeni-
dant Scott should be aflowed and the action dismissed as to ini,
and thiat the appeal of the railway cornpany should bie dismiissed.

As to cosns, those connected with the appeill of therala
e-omplliy should follow the ordinary rule. As to the costs of
the dlefence and appeal of Scott, the cireulostanices aire eirely-

exetoa.The railway conpany' gave al third party niotice.
and claiinied indemnity over aguinist imii. Ili Ilhe cireumlitancves,
1 titk that it was quite reasonable for thev plaintiff to briing a

joint actioni aigainst the two defendants rahrthan to haive pro,(-
eeted againist one of theni, and, if het fald, theni taoed
againist the other. This latter eourse niiighit possibly resuit in
ils failinig to recover against cithier, even if thev facet were that

one of themii, or perhaps bothi, hiad causeiid hin Ille inijury. ..
[ Referenve to Besterian v. British M.%otor- Cab Co., [ 1914]

*3 K.B. 18t, per Vaugliani Williamns, L.J., at p). 186.1
rit the presenlt case', thle railwaY eomlpany brouight wvittile's

ta p)rove that the floodiiig voirnplainied of was oatised by thev ob-
strulction unduer the defendanit Soott'm olsc and hia-ting,
in mny opinion, failed ta establish this, it oughit, in cneune
to pay the costs o! its co-defendanit heth ili thlis C'ouit and ini
the( Court below, to thie exoneration of thev rsndn; thle re-
sponldent's vasts ta inlude ail costs ineurireil bY reasoil of Svott
haiviig beeni joinced as a d1efendanit.

DE:cEMBERw 21ST. 1914.

*LITTLE v. ;SMITll.

Wuter-FroznSur face of Beay of Qit-?hrHçha-
Reighit of Travd Parawuit to Right of Ie-ct-eers -- ioli,
Cnt iii fce and 1insufficienfl ?(htardoed-Cino Code,.sec.
'287- Ruvaway Ilorsc Falli intjio IIol - Liaiilili of Ice(-

cuter-Fidigsof JurYj-Ngiec Coit ribidtory

Appeal by the defendaiits front the judgmoent ef thie Seniior
Judge of the County- Court of the County of RlaNtingiM in faivour

-ro be reported in the Ori1ario LAw Repiorts.

LITTLE r. 8111TIL


