
ÂzSPEGREN & CO. v. I'OLLY & WHITE.

'Mr. Porter, counsel for the defence, contends that in

anv- event the plaintiffs had no right to buy in untîl after

3i>t October, because the plaitiffs had ail that da.y in

which to deliver, and he cites Benjamin, 3rd ed., at'p. 685,
but 1 find the statemient there to be: "'A îJarty who is by

contract to do a thing transitory to another anywhere on

a certain day lias the wholc of the day, and if on one of

ývveral days the w'hole of the days for the performance of

is, part of the coiîtraet, and until the wIhole day or the

%dhole of the last day lias expired no action wilI lic against

iii for the breacli of snch eontract." This, of course,

iS true, but it refers to tlic time of bringing the action,
atid in this case the plaintiffs did not bring their action
unitil long after 3lst October.

I fiîid also on p. 686 of the saine edition, these w'ords, '
"If lie is to deliver goods, lie mus~t tender thei so as to

allow s-ufficient tinie for examination and rcceipt." In the

cýase- before us, the tiime for examination, aecording to New

York c-ustom, is 48 hours, and therefore the actual de-

livery should have been on 29th October in any event.

But, as the plaintiffs did not purchase until the 3lst,

thiis. perliaps, does not corne into this case.

In the saine edÎtion of Benjamin, at p. 1031, 1 find:

-The ,general rule is well cstahliglhed that on the seller's

failtire to deliver the goods according to the contract, the

ordiniary inîasure of damnages is the difference hetwccn the

eoiitraet price and the market price of the goods at the

tiie whien and at the place wliere thcy should have been

dedivered, and whien there is no miarket at the place of
dierthen at the nearest available market, with the

addition of the increased exl)Cnse of transportation and

ha.din."And in Addison on Contracts, 8th cd., p. 9,53:
"If thev vendor has a montli or any specîflc pcriod of time

allowed hlm for making the dclîiery, and finds before the

tirne lias elapsed that hoe will be unable to complete de-

Iivery, and gives notice to the purchiaser that lie refuses
inpoce therewitli, and the prive riscs, the nicasure of

dlamages is the difference between the contract price and

it highest price of the subject niatter on the Iast day
of the period, within whieh the dclivery ought to have been

msnade." Again: "If the vemdor of shares negcts to de-

liver the shares or complete the*transfer, tlie measure of

dainages is the difference betwcen the price agreed to be

pnid and the mnarket price on the day on whi eh the sale


