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IN THE COUNTY COURT 0F THE
COUNTY 0F ONTARIO.

LEE v. BEALL.

Pracfice-Service of a ?vrlt agaiunst a Briti-sh
subject residing without the jitîisdictiot--
1Vôt irreqular tiheni served i(withiîb thte jutris-
di4ion.

[Whitby, March 26-DART.NELL, .J

The papers filed showed that a writ,' for
service ont of the jurisdiction, was taken
out on the 2'éth of Febrnary, 1879; that the
defendant was a permanent resident of the
City of Montreal, but being temporarily iii
the Villag(,e of Port Perry, in the County of
Ontario, was served with a copy on the 5th
day of March instant. A summons was taken
out to set aside this service as being irre-
gular.

DARTNB-LL, J. J. There does not secîn to
be any express decisioi upon this point of
practice; the cases cited of Hctsketh v. Flem-
ming, 1 Jur. N. S. 475 ; Green v. Braddyll,
1 H. & N. 69 ; and Medcalf v. Davis, 6 Pr.
Reports, 27î5, not being in point. A care-
fui consideration of the clause o>f the C. L.
P. Act bearing upon the subject Ieads me
to believe that the intention of the Act was
that judgment could not be entered against
aBritish subjeet, residing withont the jutris-
diction, nnless lie had been served with a
writ in the prescribed form. If this de-
fendant had been served with the ordinary
forin of summons for service within the ju-
risdiction, no doubt it couid have been set
aside, on itt being shown bis residence was
beyond it. It is not usual for Couirts to set
aside process or proceedings, where there
has been a substantial compliance with the
governing stattite or rifle. I think here
that there bias beeni such compliance. The
defendant bias received ail the notice requir-
ed, and what hie in effect asks is, that the
plaintiff, if hie fail in his action, or he
himseif if the jndgrnent be against him,
should be saddled with the additionai cost
of service in Montreal. It is urged that

Sthe statutory endorsement that the " writ is
for service out of Ontario,"ý implies that
such service cantnt be made within it ; but
I think the reasonable meaning of this is,

that it is for "'service on a party lit-ibg out
of Ontario. " It is urged that 1 could amend
under sec. 'a8; but there is really nothing to
amend. There is " no mistake or inadvert-
ance,"' and besides this section is an enab-
ling enactrnent, and the application miust
be made by the plaintiff, and cannot be
made on a motion by the defendant.

As the point is a new one, and as the surn-
mons was moved without costs, 1 discliarge
it without costs. The defendant wiIl have
four days fuirther time to appeai. *

LAW STUDITS' DlRTXIiT.

EXÂMINATION PàPERS. MICH. TERM-%, 1818

FIRST INTIEUMEDIÂTE.

Smith's Common Law, and Ciou. &tat.
chaps. 42 & 44.

1. In how far will assault and battery be
justified on the ground of its being in de-
fence of a house i

2. What is the meaning of the terin
"Merge?-" in relation to contracts? lma-

trate your answer.

3. " Estates for life are usually given
witho ut inýpecwrnt of was8te." Explain
the meaning of the italiciséd words in this
quotation, and state in general ternis dhe
riglits of the grantee of such an estate.

4.* A person owns a piece of vacant land
adjoining a dwelling house, also owned by
him, having a window overlooking the va-
cant land. He selîs the vacant land to A
and the house to B. \Vill it make any dif'-
ference in the right to access of liglit to the
house whether the conveyance to A 18 made
bef ore th-a-t to B ; and, if so, what diffeT-
enre will it make ?

5. What is the effect of the words"os
or not lost" in a Marine Policy of Insurance1

6. Explain fully the effect of the words
"and not o(herwise or elsewhere" followin1g

the name of the Bank at which a promiS3
sory note is made possible.

7. 'what is the effect of one of two joil't
contractors making, a payment on accouflt '
after the remedy on the contract is barEed
by the Statute of Limitations'

[ * The converse of this ceue wus decided in ChaU1e"
by Morrison, J. on appeal tron Mr. Dalton, in SIIOIL
Cole, 7 Prac. R. 168. Ed. L. J-1
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