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QUEEN'S BENOÎT.

<Reported byC. Resu<seir, Esq., Q 0., Reporter to the Court)

MýARxKHW v. TupE aRECAT WESTERN RAILWAT
COMPANY.

Railsoay A.ct, 8ec. 147-Hor8e ,wt Ilin charge."
The plaintiff's son, as It was gettlng dark, was taklng three

horses along a road whlch crossed defendant's rallway,rlding on@, leadlug another, and driving the ttird. Thislast horse, being from stxty to one hundred feet Iu front,attempted te cross the track au a train approached, andwas killed-HekI, upon a bill of exceptions tendered Iuthe County Co)urt and error thereon, tisat the hOrse vasnlot Il in charge of" any person witbin Consol. Stat. C.,c. 66, sec. 147, and that the plaintiff conld n<,t recover.
[Q. B., T. T., 30 Vic., 1866.]

Error from the Coanty Court of Essex.
Defendants wore sued for killing the plaintiff 's

herse. Thse defeuce vas rested on the provisions
of Consol. Stat. C., c. 66, secs. 147, 148, 149.

It appeared from the plaintiff's evidence that,juat as it vas getting dark in the evening, the
plaintifl"s son, nineteen years old, vas riding
one horse, leading another, and driving a third
horse in front, along a road crossing the railway.

The herse killed vas from sixty te one hun-
dred feet lin front of tihe driver. He apparently
beard the train and attempted to ruai across the
track, but vas killed when he got haif way over.
It vas blowing se bard that the witaiesa could
flot hear the train till it vas close upon him, andheard no wbistie till the train vas right uponhim; it had just commenced to rain; lie said hedid flot take mucli notice about the train.

On this it vas ohjected that the plaintiff muet
fail; that the horse vas at large, and not IIlucharge of " any persen, &c., under the statute.

The Iearned judge, hovever, left the question
to the jury, vho found for the plaintiff.

The defendants tendered a bill of exceptions,t lpen vhich error vas brought to this court.
lrv ing, Q. C., for tbe defendants.
Prince, Q. C., contra.
The cases cited are referred to the judgments.
IIAOARTY, J.-The objection cornes before usas if on a demurrer to evidenee--whether, ad-1aitting the truth of the plaintiff 's evidence, it

vas sufficient in lav to entitie her to recover.
Wus the horse killed " at large," or vas it "lin

lebf&rge," vithin the meauing of the statute ?
Cases have occurred under the act in our ewn

'Courts nearly approaching to the preseait.
In Thomp.son v. Grand Trunlc Ratiway Co. (181.C. Q. B. 4), a boy vas driviaig four horses loose

before hlm. Re drove them through a gate ou
a road about sixty yards from the crossing. He
tried to get abead of the horses as he sav the
train approaching, but they ran to the crosising
arud vere killed. The late Sir John Robinson
Said: "lThere could he Do stronger case against
the Plaintiff's recevering, even if there vas no
euell 8tatute in force as the 20 Vie., ch. 12,, sec.
16; but vith that statute in force, there eau boKiot the Blightest room for doubt, for ve considerit clear that upon the facts proved these horsescannot be held to have been ina charge of the boyWithin the nleaning of the statute, se that lieecOuld prevent their loitering or stopping in thellighvay at the po:nt of intersection with therailway. If lie had had even one of the four

herses secured by a bridie or halter, there vould
liLve been rather more pretence for admitting
tie horses to be in bis charge, for the others
would probably, thougi flot certainly, have re-
saaiued near the eue ha vas leading."

lui the neit case lu the same volume, Cooley v.
l7ae Grand Trauk Raiiway Co., (p 96), the plain-
tif's servant drove bis three horses for them
birn te the highvay, and along the highvay te
a vatering place existing close to the railway
txack. He used ne halter nor did anything more
tian drive then loose befere hlm. A train came,asd the horses rau ou and along the track, and
ose vas killed. It vas held that the plaintiff
could flot recover; the saine learued judge Say-
ixg it was clear that the plaintiff's horse vhen it
gCýt upon the railway vas flot in charge of any
ptrson withiai the meaning cf the statute.

We cannot distinguish the case before us from
tiose cited, unleas the fact that the plaintiff's
servant vas riding one herse and leading the
others, yul enable us te say that the third horse
afloved to go borne lu front vas in his charge.

lu the firat case cited the Chief Justice notices,
without deciding, the aspect of such a state of
facta. He says there venld have there beeu
rsther more preteaice for admittlng the horse t,,
have been lin charge. We are unable toesee how
the horse driven from Sixt7 te eue hundred feet
lai front.of the ochers, vhich doubtless vere duly
lui charge," can be said te have been pro-

parly under the man's control. The eveut sheved
h:s utter inability te prevent the animal running
On or across the track. Common seaise vould
snggest that lin the dusk of the evening a train
rushing rapidly past the point that the vitness
vas approaching, veuld startie a horse se driven,
and rentier hlm quite uaimonageabla.

If animais usaially driven-viz.: oxen, pige orSheep-have te appreach or cross a railvay, ve
should naturaîîy ceaisider them as "lin charge"
wîsen the person or persons driving them could
readily head them off or turn them if necessary
from the track ; but a meuaited man leading a
Second herse vould l'e, as happened liere, quite
unable te stop a herse driveai before hlm and
allowed te be from fifteen te twenty-five yards
in front. He vould be at leat eqnally helpless
vhile he had te manage bis ovu herse and that
vhich lie vas leading, and at the same lime pro-
vent the animal some distance before hlm l'rom
rusbing forvard te the track, ns if he vere on
foot with ail three herses loose before hlm.

We had occasion in a former case of Mc Cee v.
The 0!. W. R. C'o. 28 U. C. Q. B. 293. te notice the
large object ef public safety contemplated by
the legialature lin makîng this most salutary pro-
vision respecting cattle. See aise Studer v.
Buffalo aznd Lake hIuron Railroad C'o., ante,
p. 168. It sheuld net be frittered avay by
sucli distinctions as are souglit te lie establishied
betveen this and the decided cases.

We think the herse vas net under that control
and care vhich a due regard te the lîves of the
travelling public (if net to railvay corporations)
required its ovaier te have provided for it at the
time it vas kilIed by defeaidants' trai; and that
the appeal te thia court musnt be allowed, and the
judgment belov be reversed.

DRAPER, C. J.-I agree in the vievs expressed
by My brother Hsgssrty, and based upon the
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