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with bis own menies, although authentic in-
In struments were afterwards executed acknow-

ledging the existence ef the debt, and dectaring
S a subrogation. If 1 feund such I coutd net

believe it was law. In legat subrogation, the
i dentity cf the ineney whicb gees te pay the\ debt and whence it proceeds is the essentiat

Y fact. The payment mnust be made by the party
whom the taw entittes te subrogation. TheJlaw thereupon, (romn that fact atone, operates
Jsubrogation. Lt is net the declaration orSjavowat cf the parties that dees se, nor can
sucb declaration or avowat cf the parties con-

Strary te the fact have any such efièot. Again,
it is said the only parties who coutd bave a
rigbt te complain woutd be creditors whose
dlaimis date anterior te the act cf subrogation.
On the ccntrary, 1 tbink that any posterior
creditor bas the rigbt. Ait that the taw
requires is te bave an interest. Tbe chiro-
grapbary creditor bas always thiý right te ques-Ytion the vatidity or sufficiency cf tbe hypothec
whicb i. ccttccated te the detriment cf bis daim.
He may alscý prove the non-existence or ex-
tinction cf the prier dlaim. To my mind the
distinction is clear where the prier interest is
required, where a fraudutent preference or
unfair advantage is cbtained over the debtor's
estate by one creditor te, the prejudice cf
another, where the deed is net voîd but is
voidabte by reason cf such preference, it re-
quires a demand in revocation te, set it aside,
and that demand can only be made by a cre-
ditor who bas b/een injured by tbe execution of
the instrument if attowed te stand. And if
the act be a nutlity, it bas net bad the effect, of
atîenating, witbdrawing or afft-cting any part of
the debtor's estate, and only requires the nutlity
te, be prcneunced te cibhibit a truc record cf
the debtor's preperty. Any subsequent credîter
bas a right te demand that this nullity shoutd
be prcnounced. Such creditor xnay very wett
say, 1 trusted my debtor on the faith of ait the
property hoe bad, or bad Lot vatidly alienated,
and te show that hoe was pessessed cf means
avaitabte fer rny payment, 1 dlaimn the nuttity
cf a pretended subrogation wbich was inepera-
tive, the debt baving been paid and extin-
guisbed before tbe act cf subrogation. The
doctrine cf subrogation is fouucled on a legat
fiction. The authors 8ay it isode droit étroit, and
therefore net te, be extended beyond the cases

where it bas been admitted in practice. It
rnay proceed from. the creclitor or fromn the
debtor, or (romn both, or fromn the mere opera-
tien of law, when a party pays whom the law
entities te subrogation ; but if the debtor bas
once, with bis ewn meneys, satisfied bis cre-
ditor, then neither can subrogate any one,
because the debt is gone. The facility for
frauds by means cf pretended subrogation is se
great that frein its first introduction its admis-
sien was guarded with watchfulness, and strict
rules were adopted te prevent its abuse. These
were explained in Reousson's Treatise, and at
a later date recegnizeci in a liberal fermn by the
arrêt of the Parlement de Paris cf 1690, to be
feund in the feurth volume cf tbe Journal des
Audiences, at p. 284. They are substantially
the samne as contained in the Art. 1155 of our
Civil Cede. Tbey were acted upon in the case
cf Filmer v. Bell, decided by this Court in 1852,
and reperted in 2nd volume L. C. R. It is a
case about as near in peint as ceuld be bad,
and is vatuabte as determining tbat the after
dectarations cf the parties, aithougli by authen-
tic instruments, are cf ne avail te, effeot
-subrogation. In that case the bonâ fide ad-
vancer cf the money faited in bis recourse,
althouzh his tities were authentic. The deb-
tor, wben hie paid, declared in the notariat
receipt bie obtained, that h2 bail borrowed the
meney (romn the new creditor, whom he
subrogated, and the new creditor, altbougb net
present at this act, afterwards by notariat deed,
accepted the subrogation se declared in bis
favor. In that case tbe (cri cnly was wanting;
in tbe present it is the substance that is absent.
No notariat documents were needed bere ; the
essentiat fact te be preved was tbat tbe money
had been paid by Bartley's sureties. Tbat
fact net being proved, but being disproved, ais
regards the $11,613.07, the notariat documents
ceuld be cf ne avait.

It was argued, and much learning expended,
te prove tbat Barttey's obligation was for a
sufficient cause and valid. It is quite truc tbat
there is a vatid obligation on the part cf
Barttey, and a sufficient cause for it. It is net,
however, the obligation which. le first con-
tracted towards Hamitton, but the obligation
whicb he centracted towards Meat, by the de-
claratien hoe made in the deed cf the 23rd June,
1877. The obligation centracted towards Ham-
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