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Supreme Court 
Judgements,

'Excess of Power by Govemor- 
in-Council—Fish Export 

Regulations Illegal.
ill The Hitter *1 The ÀMiletttoa «I 

Smith * Shipman, (X, IM, 1er • 
$ Writ of Maadaauu Directed to The 
f Honourable Henry I. Browarigg, 
’ Minister of Finnee and Customs.

JUDGMENT OP THE CHIEF 
v TICE.

JUS-

.* a preliminary objection has been 
‘.taken that the applicant has failed to 
• prove a demand upon and a refusal 
jby the Miniater. The affidavit proves 
- that the demand was made on the De- 
’puty Minister. The act, the perform­
ance of which was sought from the 
"department, was purely ministerial. 
Whatever objection there might be to 

"the demand having been made to the 
Deputy Minister instead of to the 
Minister, It Is, In my opinion, answer­
ed by the Minister's affidavit He 

stated that by the proclamation of His 
'Excellency the Governor-ln-Councll It 
is proved that no codfish shall be ex­
ported without a permit therefor hav- 

i lng been obtained from the Minister 
of Fisheries and filed with the proper 

1 customs officer and that no permit tor 
the exportation of codfish, the subject 
of this proceeding, was filed with the 
proper customs officer or any customs 
officer. This statement shows a dis­
tinct determination on his part not 

; to do what the applicant required un­
less ‘‘permit" was filed. Where an of­
ficer shows a settled purpose not to 

•perform a duty, he cannot be heard 
| to object with respect to the sufficiency 
of the demand (in re Davidson 24 U. 
C., Q.B. 66). This objection must the'# 
for be overruled.

As the other objections with respect 
to procedure were passed upon by me 
at the hearing it is not necessary for 
me to refer to them again.

The applicant Smith and Shipman 
Co., Ltd., is a local company which 
has ready for export to Naples, Italy, 
via New York, a quantity of codfish 
which It has purchased for J. Aron 
and Company of New York on whose 
behalf it desires to export same. On 
the 27th of December 1919 the Man­
ager of the Company attended at the 
Customs House here and reported nine 
thousand five hundred quintals for ex­
port to Naples via New York and Ap­
plied to have It entered outwards at 
the Customs and to have delivered to 
him on behalf of Smith and Shipman, 
Ltd., a certified copy of said export 
entry to be attached to the way bilL 
The Assistant Collecter refused to 
enter the fish outwards unless and un­
til the applicant could produce to him 
"a permit to export said fish signed by 
the Minister of Marine and Fisheries 
which he alleged was necessary un­
der and by virtue of the proclamation 
Of His Excellency the Governor-In- 
Council of dste the 20th day of Nov­
ember 1919. The present application 
to the Court Is for a Writ of Man­
damus to issue directed to the Min­
ister of Finance and Customs com­
manding him to enter outwards at the 
Customs House. SL John’s, for Smith 
A Shipman, Ltd, 9,600 quintals of 
codfish for export to Naples, Italy, 
via New York, U.S.A., and to deliver 
to this company a certified copy of 
said export entry. The statutory duty, 
the enforcement of which is herej 
sought, arises from the Customs Man 
agument Act, Section 102 of that Act 
declares that "all goods or merchan­
dize exported shall be reported and 
entered outwards at the nearest Cus­
toms House and a certified copy of the 
export entry shall be attached to and 
Accompany the way bill of goods."

It Is competent for the lûnleter, who 
is by statute the Colleetor of Cus­
tom*, to doelgnate an official for title 
purpose. Unless tits applicant can 
have the requirements of the Customs 
Aot compiled with he Is prevented 
from exporting hie fish. Hie right to 
the Writ of Mandamus now applied 
tor by him must depend upon the 
validity of the Proclamation of His 
excellency the Covernor-ln-Counoil of 
date the 10th of November, llll. This 
Act enables the Ooveruor-ln-Council 
by proclamation to "prohibit the Im­
portation or exportation of goods of 
any class, description or origin speci­
fied, either generally or from or to 
any country or place named In the 
proclamation or subject to such ex­
ceptions aa may be specified In the 
proclamation.*

The words used in the proclamation 
Issued by His Excellency the Qover- 
aor-in-Coundl are, "prohibit the ex- 

of codfish, except upon the 
conditions, namely:—

a License to export Codfish 
Shall have been obtained from the

(4) That an Affidavit shall be made 
by the holder of such License, or 
his duly qualified agent, describ­
ing the quality of such Codfish to 
be exported, and such affidavit 
shall be filed with the Minister of 
Marine and Fisheries.”

The role authority for the proclam­
ation la the foregoing section of the 
Import and Exporta Restriction Act 
Consequently if, and In ao far aa the 
proclamation exceeds what Is there 
enacted it must be regarded aa ultra 
vires.

We have therefore to enquire what 
words are to be found In this section 
which can authorise the number of 
exporters of codfish being restricted 
to those who may be licensed for the 
purpose by the Minister of Marine and 
Fisheries, or to compel them to ob­
tain a permit from him or to submit 
to him for his confirmation or approv­
al the sale and prices of the codfish 
to be exported; or to make oath as 
to the quality of fish.

What the A.ct says Is simply that 
the Governor-ln-Councll by proclama­
tion may prohibit the importation or 
exportation of goods of any class 
"subject to such exceptions as may be 
specified in the proclamation." That 
ia the extent of the power conferred 
by the statute.

The discretion vested by the Legis­
lature in the Governor-in-Coundl is 
personal and incapable of being dele­
gated; and the subject of any pro­
hibition to be proclaimed and of any 
exception to such prohibition must 
alike be specified in the proclamation.

The Act Imposes no conditions upon 
the exporters of fish nor does It en­
able the Govemor-ln-Councll to im­
pose any. The proclamation is In ex­
cess of the powers granted by the 
Legislature In that instead of specify­
ing exceptions It proclaims a prohibi­
tion subject to certain conditions. 
These conditions are without statut­
able authority. As the proclamation 
does not assume to prohibit the ex­
portation of codfish generally and is 
not directed against any country or 
place named In the proclamation, its 
purport must have been to prohibit 
subject to exceptions and the pro­
clamation having failed to effectually 
do this has to be treated as nugatory. 
The applicant Is therefore entitled to 
export codfish upon complying with 
the requirements of the Customs Act.

A peremptory Mandamus should Is- 
sue directed te the Minister of Fin­
ance and Customs for the performance 
of the duty required by the applicant 
herein.

St John’s, January 8th, 1920.

Mr. Hawes (Junior) that they were 
reluctant to handle said. fish but that 
they would do so on certain terms 
and conditions, viz: (a) They would 
take complete control of said ship­
ment; (b) said fish would be «old or 
otherwise disposed of by them In such 
market as they thought fit but not 
necessarily to the parties to whom 
the fish had already been sold; (;) 
they would net guarantee that they 
would obtain any particular price for 
said fish; (d) a commission of three 
per cent on the sale price would bo 
charged for their services.

The position taken by the applicants 
here is that having compiled with the 
conditions called for In the Proclama­
tion they are entitled to a permit from 
the Minister of Marine and Fisheries 
to export this fish.

Preliminary objections have been 
made to this application, v touching 
questions of procedure similar to those 
raised In the case against the Minister 
of Finance and Customs. These ob­
jections are overruled for the same 
reasons as therein stated.

The real objection to this proceed­
ing la that the i.ppllcant’i position as­
sumes the validity of the Proclama­
tion, claims to have complied with the 
proclamation and asks for a permit 
from the Minister of Marine and Fish­
eries under its authority.

This Court has already held that 
said proclamation la nitre vires. The 
Minister of Marine and Fisheries can­
not be commanded by the Court to 
Issue permits to exporters as he has 
no legal authority to do so. This ap 
plication must therefore be dismissed.

SL John’s, January 8th, 1920.

Higgins, K.C., L. E. Emerson, with 
him for the applicant

The Attorney General, Gibbs, K.C., 
with him for the Minister of Marine 
and Fisheries.

CASH’S Tobacco Store 
wishes to draw Smok­
ers’ attention to their re­
cent shipment of the 
famous Old English
/S^ ______ /B\

----------- .08/H r'

Higgins, K.C., L. E. Emerson, with 
him for the applicant 

The Attorney General, Gibbs, K. C., 
with him for the Minister of Finance 
and Customs.

,In The Matter ef the Application of 
Smith * Shipman, Co- Ltd- for a 
Writ of Mandamus Directed to The 
Honourable William F. Coaker, Min- 
lstor of Marine and Fisheries.

JUDGMENT OF THE 
TICE.

CHIEF JUS-

of Marine and Fisheries, 
no codfish shall be exported 

a permit therefor haring 
from the Minister 

and Fisheries, and filed
atoms Officer, 

price of the 
under such Lio- 

j been confirmed 
of Marine and

BRIAR PIPES. 
Also to again remind 
smokers that in connec­
tion with our Pipe De­
partment we have a re 
gular up-to-date

PIPE HOSPITAL 
where ordinary repairs 
can be done .and stems 
fitted at the shortest 
notice.

JAMES P. CASH,
Tobacconist.

To-day’s 
; Messages.

BOLSHEVIKS EXPANDING MOVE 
ME NTS.

LONDON, Jan. 9.
Bokhara, the capital of the import­

ant Khanlte of Bokhara In Central 
Asia, and less than two hundred miles 
from the Afghanistan border, has been 
occupied by the Belsherikl, accord- 
Ip* to reports reaching the War Of­
fice.

SPAIN CAN'T DO IT.
MADRID, Jan. 9.

The newspaper A.B.C, discussing
the League of Nations declares that 
France'Is preparing for the next war. 
“We think, like Carlisle, to obtain 
peace In Europe It 1» necessary to re­
duce France to a third class power, 
says the newspaper.

ROYAL FAMILY MEWED UP.
GENEVA, Jan. 9.

The revolutionary movement 
Bulgaria Is spreading among the 
Peasants and workingmen, according 
to Belgrade advices received here. An­
other important railroad bridge has 
been blown up by the strikers. It 
alleged. King Boris and the Royal 
Family are said to be secluded In their 
Palace which Is under heavy guard.

PERSIA THREATENED.
LONDON, Jan. 8.

The situation In Russia is about as 
bad as could be from an anti-Bolshe 
rik point of view, according to British 
war office reports, and there are few 
signs Indicating any likely Improve­
ment. There are two'especially men­
acing developments. In the first 
place General Denekine’s army has 
been ont In two through the Bolshe­
vik push to the sea of Asov at Tagan 
rog, and Its flanks have been thrust 
back, leaving a large gap. In addition 
comes the claim from the Bolshevikl 
of the capture, further east, of the 
town of Krasnovodak on the Caspian 
Sea, and while this Is not confirmed 
It Is generally accepted as true. The 
capture of this important port, it Is 
pointed out creates a grave possibil­
ity that the Reds may overrun North­
ern Persia, and occupy Teheran, 
which would probably mean the es­
tablishment of Bolshevikl rule in Per­
sia.

The applicant In this proceeding 
asks for a Writ of Mandamus to is­
sue directed to the Minister of Marine 
and Fisheries commanding him to is­
sue to Smith and Shipman -Go., a- per­
mit to export from Newfoundland to 
Naples, Italy, via New York, fifteen 
hundred casks of Labrador codfish 
end five hundred casks of Shore cod­
fish. The affidavit of Benjamin M. 
Shipman the Managing Director of 
this Company shows that he applied 
to the Keister of Fisheries tor a lic­
ense to export codfish and was Inform- 
that suoh licenses were not being Is­
sued and that permits to export parti­
cular paroeli of fish would be granted 
without suoh licenses being neoessary, 
provided the other eondltldns called 
tor In the Proclamation of the 10th 
day of November 1119 has been com­
piled with. Later he applied tor per­
mit to export these casks of Labrador 
and Shore codfish via New York to 
Naples, Italy, and, at the request of 
the Minister of Marine and Fisheriaa, 
information was provided the Minister 
on the 16th day of December that this 
fish had been sold to Oonsorsio, tlaly, 
find that the price at which the said 
fish was sold was not less than ninety 
shillings for Shore and eighty-five 
shillings for Labrador.

On the 16th day of December the ap­
plicant received a letter from-the Min­
is tery of Marine and Fisheries refus­
ing to grant the permit “unless the 
fish is handled by Meesrs. Hawes & 
Co., Ltd." The affidavit of Joseph H. 
Qridley, Manager for J. Aron and Co., 
of New York on account of whom 
Smith & Shipman Co., purchased this 
fish tor export proves that he attend­
ed at the office of Messrs. Hawes * 
Ço, Ltd., tor the purpose of ascertain­
ing the terms and conditions upon 
which they would undertake the hand­
ling of said fish and waa Informed by

Notice to Ex-Service Men
With the return of the dark 

evenings it has been arranged 
to open the Night School for the 
Winter months, beginning on 
Monday, October the 6th.

The Night School will be in 
session from 8 o’clock to 9.30 
every Monday, Tuesday, Thurs­
day and Friday nights until fur- 
ther notice.

All ex-service men are en­
titled to free tuition in the 
Night School.

This affords a splendid oppor­
tunity to men who are at work 
during the day to fit themselves 
by education in their special 
line for promotion.

All applications for admission 
should be made to the Vocation- 
al Officer. octa,ei,then w,tf

SATURDAY, SURE.
PARIS, Jan. 8.

The exchange of the ratification of 
the Peace Treaty with Germany will 
take place on the coming Saturday, 
tenth January, It now seems certain. 
The Supreme Council, to-day, fixed 
this date for the ceremony and de­
cided that It should be held in the 
French foreign office.

MRS. LLOYD GEORGE, S.M.
CARNARVON, Jan. 8.

Mrs. David Lloyd George, wife of 
the Premier, took her seat to-day in 
the quarter sessions as the first Welsh 
woman magistrate.

Hides & Furs Winted.
50,000 Muskrat Skins; also 
Silver, Crow, White * Red Fox, 
Marten, Mink, Bear, Weaael and 

Lynx Skins.
Highest Market Prices. 

Special Prices for Raw Hides.
North American Scrap 

and Metal Co.
Phone 367. Office: Clift’s Cove. 

(Lato G. C. Fearn A Sen’s 
Premises.)
ST. JOHN’S. eod

It is almost necessary, consid­
ering the small cost, that yon 
have your Suit ’ and Overcoat 
Cleaned, Pressed tod Repaired 
for New Year’s Day, and have 
it done good by sending it to 
SPURRELL, 365 Water Street, 
or phone 574 and we will send 
for it.—dec26,eod.tr

CURES

KOLCHAK IN PERIL.
LONDON, Jan. 8.

News has reached London from 
British sources in Irkutsk, that 9,000 
anti-Kolchak insurgents are holding 
Irkutsk, Eastern Siberia. They are 
armed with machine gWns, and have 
airplanee, and are constantly being 
reinforced.

X OPEN SPLIT.
WASHINGTON, Jan. 8.

William Jennings Bryan split open­
ly with President Wilson at the Jack- 
son Bay dinner here to-night on the 
question of whether the Democratic 
Party should make the League of Na­
tions an issue at the next election. The 
former Secretary of State, three times 
a candidate for President and a pow­
er In his party, decided the Democrats 
could net go before the country at 
present, President Wilson In hie mes­
sage to the diners had declared that 
one clear and single way out was to 
submit the issue. Conceding the right 
of the Republlesn 'majority to dictate 
the Senate’! coures, Mr, Bryan de­
clared, "Our plan has been rejected 
and we auit face the situation as it 
U. We must either secure suoh com­
promises as may be possible or pre­
sent the Issue to the country, The 
letter course would mean a delay of 
at least 14 months, end then would 
seoceed only In ease of our securing 
• two-thirds majority. We cannot af­
ford, either as dtisene or members of 
a party, to share with the Republican 
Party the responsibility tor further 
delay. We cannot go before the coun­
try on the Issue that such an appeal 
would present. The majority of Con­
gress can declare war. Shall we ms 
It more difficult to conclude peace 
than to enter a war 7”

TO CORRESPONDENTS 1

are

their

re- 
con- 
renl 

HI for 
a guaran ­

tee ef reed faith. In future 
no correspondence will be 

this rale i«

Fifty Crates
Per S. S. Digby, consisting of j _

TOILET SETS, TEA SETS, CUPS and SAUCERS, TEAPOTS, PLATES, 
JUGS, TOILET BASINS, CHAMBERS EWERS, MUGS, VEGE- 
y TABLE DISHES,. MOLASSES BOWLS, ETC.

Higher Prices for Earthenware, China & 
Glassware are predicted for the

NEW YEAR.
Gel on the inside track by placing yonr order

EARLY
WITH,

CROCKERY DEPARTMENT.
Jan2,3,5,7,9.10

Don’t Blame the Stenographer 1
If you hesitate to sign and send out a let­

ter because It’s not well typed—do not 
blame the stenographer.

The type may be ragged. It may be out 
of alignment. The machine may skip or 
overprint Or the margins may be uneven.

All these faults must be blamed on the 
typewriting machine—not the stenographer. 
She is undoubtedly as appreciative of good 
work as yon are. She may be even more 
anxious than you to have a clean printing, 
smooth running, speedy Oliver 9.

Clean pages of readable type, accurate and 
dignified, give distinction and prestige. Then 
why not be certain of first rank by using 
the Oliver 9?

Only the Oliver has the ayth-shaped type- 
bar, with broad bearings. This insures 
perfect alignment. Oliver type cannot “run 
down at the heel,” because it always strikes 
squarely.

Only the Oliver prints downward, just as 
one writes. No lifting is necessary to raise 
the type-bar. This means a lighter touch, 
greater speed, and a bigger day’s output 
with a third less exertion.

Telephone, call or write to-day for fuller 
Information and price to

AypejfcSons, Ltd.
Agents for Newfoundland.

FLOUR
has advanced.
Ask our price for RAINBOW.

BRAN
will surely advance.
We want to move our stock 
and are selling

BRAN
VERY
CHEAP.

Colin Campbell, Ltd.
Police Coart.

Two drunks were each fined 92.
A girl, taken for safe-keeping, waa 

released.
In a case of assault, between a man 

and wife, an agreement to separate 
reached.

i Obituary.
THOMAS O’QUINN.

Thomas O’Quinn, 67, of Searstown, 
died at his home on the 3rd oti this 
month. Death was due to paralysis cf 
the brain. Besides many friends, two 
sons are left to mourn. To them the 
Telegram extends sympathy.

■■—i" i , 1
■barfs 1

FASHIONS AND FADS.
Checked brims are fashionable uQ 

round satin crowned hats.
Velvet negligees Me among 0>8 

most luxurious of garments. I
Dragon fly blue Is a wonderful color 

for the evening wrap.
White Milanese silk Jumpers arti 

much worn instead of shirtwaists.
A very pretty ser«e skirt has a pa* 

el treat and a gathered back.


