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sime shall be in full of all monies owing by
Escott upon any account whatever. That in the
suit of Escott against Fraser, each party shall
Pay his own costs. That each of the parties
shall pay his own witnesses on the arbitration,
and that the other costs of the arbitration, $60,
shall be paid by Escott, being for arbitrators
fees, $66, and for room, $4 And that the
parties shall within 156 days next ensuing the
date of the award, execute releages one to the
other.

Escott swears that on the first day of the
arbitration C]inies did not attend the arbitration,
notwithstanding which the other two arbitrators
proceeded and examined a number of witnesses.
Fraser swears thig was 80, but that when Clinies
came he was shown the whole of the evidence
taken, and read i,

Itappears the arbitration lasted four days alter
this, being five days altogether, and that Escott
Was present, as I gather, during the whole time
and probably at this very time and occasion, and
although he remonstrated fully against other
things, he never made any objection to this.

The second objection then I cannot now enter-
tain. The sixth objection has nothing in it. The
fifth objection was not pressed. The first objec-
tion is of no weight, because the submission taken
in connection with the bond was, 1 think, to the
three arbitrators or any two of them. All three
therefore had the right to participate. The
fourth objection as to costs is only entitled to
prevail as to the particular portion.  This leaves
the third objection only remaiining to be con-
sidered.

As to the third objection, the charge or con-
viction for selling whiskey was not specially
referred, the words are general, all and ail
manuer of actions, &o., and the award is that
Escott shall pay Fraser $8 for costs incurred in
the suit entered by Fraser against Escott for
selling whiskey without license, which charge
the arbitrators consider sustained by the evidence
before them. The affidavit shews that Escott was
convicted of this offence by magistrates and fined
$20 and costs, from which conviction he appealed
to the Quarter Sessions; and it was while this
appeal was pending and undetermined, and with-
out the leave of court, that the arbitrators took
it up and adjudicated upon it, as they unques-
tionably did.

By the Municipal Aot, sec. 258, one half of the
Penalty goes to the informer and the other half
to the municipality. And the question is whether
this is an exercise of power beyond the authority
of the arbitrators,

1 have no doubt on this exposition of the law
t}mt & prosecution for selling whiskey without
license cannot be compromised without the leave
Of the court, and therefore ocannot form the
subject of a reference to arbitration, because it
'8 & matter of public concern and the prosecutor
bas no claim or interest in it for any private
lojury to himself, so that he could sustain s
action against the party charged and recover
damages. But the offence was not submitted
although it certainly was tried for the purpoee

otermining the liability of the parties as to
“;"m- If this could be done, the same might be
en8l20 s to the prosecutor’s share of the
Petalty.  But this would be manifestly against

public policy, and so I think is the former, for it
lessens the prosecutor’s zeal in complgtmg the
prosecution which he has begun, and it is recom-
pensing him for what he has beguu but not
completed. .

This portion of the award I conceive to be
separable from the rest, and as the defect ap-
pears on the face of the award itsel_f, I may
dispose of it without finally determining those
formal and preliminary questions, which might
have occupied me for some considerablg time,
perhaps not profitably, unless it can be said that
every investigation of law must be presumed to
be an interesting duty.

The rule moved on behalf of Escott will there-
fore be absolute, setting aside so much of the
award as relates to the $8 costs of the prosecu-
tion and also as to the other item of $60 costs,
and discharged as to the rest, but without costs
on either side. And therule moved on behalf of
Frager will be absolute, less the items before
mentioned.

Rules accordingly.

COMMON LAW CHAMBERS.
(Eeported by RozErt A, HarrisoN, Esq., Barrizii-ciLaw.).

GorpoN v. RoBINSON.
Prantics as io cos under the 22:'14815 %nd 23rd rule: of pleadiag
T. T, 1856.

’ {Chambers, Aug. 28, 1865.]

The defendant in this case having obtained
leave to plead several matters on which issue had
been joined, subsequently obtained leave to add
another plea containing matter of defence that
had arisen subsequent to the institution of the
suit, the plaintiffs thereupon filed a replication
confirming the truth of this ples, and praying
judgment for costs. The master declined to tax
the costs of suit, or to enter judgment, while
the other issues remained undisposed of upon the
tec;rc‘l‘i. Boyd, for the plaintiff, applied in Cham-
bers to have these issues struck out, and for
directions to the master to tax the costs, as if
there had been no such other issues.

J. B. Read, for the defendant, contgnded that
they were entitled to the costs of pleading several
matters, in the same way as if the issues upon
all the pleas except the one confessed had becn

d in their favor. .

fon; Wlxluox, J., inolined to this view, and made
an order that all the pleas, and the issues tberg-
on, except the plea confessed upon the recorl;
should be struck out, and that the costs of suc
pleas should be set off agaicst the plaintiff’s
general costs of the cause, to be taxed ug)‘on:n‘;
tering up judgment. No costs of the applicatio
to either party.

Kerp v. CORNELL.
Certiorari—Cosls of application foi same.
[Chambers, Aug. 50, 1865.]
This canse was removed by certiorart frm:! :ll::
Division Court into the Common Pleas, d‘ d4i
instance of the defendant, who succee Oeu . }l:;
obtaining a verdict in the court above.



