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j Fer DAvmE, J., and ANariN, J. :-There was no eîeo
to warrant the jury 's flnding that the council was guilty o
n~egligence, and exercised its discret;on mal& fie.

7 Fer FPrrzpTnicK, C.J. and Dur'w, J. :-The eircuinstanees di.

M ý"c losed were such as to warrant a finding of unfair d.scrxminatio~-
against C.

Judginent appealed against (39 N.B. Rep. 173) afflrrned
and appeal dîsniissed with I3oats.

~~tO. S. Crockett, for appellant. Teed, K.C., for respondert,

COURT 0F APPEArL.

MosR, C.J.O., Garrow, Maelareni, Xagee, JJ.A., and
Sutherland, J.1 [July 13.

Receiver-Equitbel' exeouttiot-Fund viot prt'sent1y payabk-
Oontradt.

Appeal by the plaintiffs frorn the order of a Divisional Coudt,
22 O.L.R. 378, reversing the order of IDDLETorN, J., 22 O.L.R.
36, by, whic!h a receiver was appointed, by way of equitale
execution of the plaintiffs' judgment, to reach a fund ini the.
hands of the Corporation tif the City of Stratford.

-~ 4 JMIÂLAEEN; J.A .:-. .. The defendant had entered into
a contract with thje City of Stratford to pave a certain stree
and maintain it for 10 years. On the completion of the piving,
he was to be paid 90 per cent. of the contract price, and the
remaining 10 per cent. was to bc retained by the corporation
until the expiration of the 10 ycars, with the right to pay out of
the sme for any repairs not made by the defendant, interuat
being allowed hirn meantime on the balance in the hands of thé.
corporation. The contract provided that at the and of the 10
yeara a "'final certifieate for the balance due ( 'any) shall bé
issued and paid to the con tractor."

The whole question is, whether the said 10 per cent, is sucli a
sum as is subject to equitable execution, and whether a receiver
should be appointed. No case precisely in point was cited to
us, and I have not heen able to ànd any. It caxLuot be. said that
the authorte in cases more or less analogous are consistent


