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prove streets and bridges without a by.law for
that purpose.

Ca.stels, Q.C., and Pennyfather, for the plain.
tjff.

idington, Q.C., for the defendants.
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Con tract for sale of cargo of rye - Action for InaY arise
Price - Brtach of inuilied u'arranty that ry property
sound and mterclantabile-Acceptance -Ca veai out of the
el'Ptor-Rellirn of goods-Resciss ion of con! ract Pose of tl
-Dapnages. and fully

The plaintiffs sold a cargo of rye to te de- after y di

fendants to be delivcred at a future tinttte T atol the

defendant's dock in Toronto. At the time of it« b the
its deliveery it was inispected by an inspector înay tîten
en iployed l>y te defendants, and pronouinced etc." In
by him tu be soundi so far as lie could inspect those inte
il. Subsequently, as il was beitig unloaded to sell by
into defendant's elevator, it w~as found to bc On an a
damaged. Iu an action for the price in which trustecs fa
the defi-.iants set up an imniplied warranty only ý s1,
that the rye would be sonnd and merchantable, court oarde
and a breach thereof, and the plaintiffs con. resisted b'
tended there was an acceptance of tlte rye, Held, tlh
and that, as there wvas an oppurtunity for in. in the trut
spection at Toronto, the inaxiin caticat eieiptor the end c
applied. The defendants contended that as death, prc
there was nu upportnnity to inspect at the in favomîr
time of the contract, and no subsequent that the
waiver, the oppoeiity in Toronto was imîna. 7. Maci
terial as long after the contract of sale.LahQ

Neld, that there was an implied promise on ants.
the part )f the pla4ntiffs that the commodity onH
delivered would le saleable or merchantable
under the description Ilrye," and that the
maxim caveat emPitor did flot apply, and that l3oyd, C.1
there was a breach of the warranty eontainedi
by implication in the contract :7ones v. yust, Mort gage-
I. R. 3 9. B. 197, cited and followed. Co

The breach of the warranty of a specified In an a
chattel dues not entitle the purchaser to re- a mnortgag
turn the chiattel and rescind the contract, and after the
is nu defence tu an action by the seller; but set up th~
evideîîce may be' given of the breach of the iand a ret
warranty in reduction of damages. plaintiff,i

Walkern, Q,0., and JII B. Walken, for the iof the Ian
plaintiffs. 1; Held, ot

T. P. Gai!, and T. G. Blacstock, for defend- E. B. B
ants. W. M.
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ise-Sale by trustets direcied if wishea'
rity of heirs-Consent of lisajority.-
ion by rninority for partition.

ed inl 1867, having by bis will pro.
ol)"ws: IlAud whereas trouble..
arnong my faniily wîith regard to the

...on account of its being put
power of my trustees to sell or dis.

îe property, I hereby order, dîrect,
authorize, at and after twenty years
leath, iny trustees . , . to abso.
and dispose of my said propertv in
best advantage, provided anly that
wish of a majority of my hoirs who
be living tu do so, and flot otherwise,
1887 a inceting of a large niajurity of
rested wvas hield, and it was decided
publie auction.
*pplicatiun by ilhe plaintiffs who %vere
>r une of te heirs, and represented
are of the property, for the usual
tr for partition and sale, 'vhich 'vas
y' a mnajority of the hieirs, it %vas
at the land in question wvas vested
ttees u the express trust to selI ait
>f twenty years froin the testator's
>vided a inajority of tlîe heirs %vere
of a sale, %vluich %vas proved, and
urisdiction to partition was ousted.

enntan, 9.0., for the plaintifis.
.C., and _7. R. Roaf,. for the defend-

~skiin, 9.C., for the infants.

PEGG v HoBsoN.
[Jlne 30.

-Action oit coveitant -. i Mortgagc be-
ening omner-Extinguishincint.
lotion on the covennnt for payment in
~el for the amouint of the deficiency,
exercise of a power of sale, defendant
te sale under the power to one W.,
ransfer by W. on the sanie day to
by which plaintiff became the owner
d.
-demurrer, nu defence.
rowm, for the demurrer.
Douglas, contra,
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