
BALL v. THORNE.

right to rank upon an insolvent estate as a preferred creditor
for wagea.

The appeal vvas heard by ME~REDITH, C.J.C.P., IiIDDELL,

LÂTCHEFOPD, and MIIDDLETON, MJ.

A. P. Clute, for the appellant.
No one appeared for the plaintiff, respondent.

MDLETON, J ., read a juegIr enV in m-hich be said that the
plaintif! sued and recovered a judgn ent for $195.75 wages due
bixr by« J. Frank Osborne Lin ited. Af ter the recovery of juilg-
jr ent, the con pany iassigned for the benefit of its creditors. The
pIaintiff then c1air ed Vo rank as a preferred creditor, but the
dlefen'i*Lnt. tFe assignee, contested the dlaim, and this action was
breughit to establish the plaintiff's right.

The t ssignee (O'efendant) contended that, upon the recovery
of Ju('gr ent, the cause of action n, erged, and the plaintiff lest
the right to a preference which he otherwise would have had.-
The Jui'ge of the County Court held against this contention,
anzd the ?efendant app]ealed.

The plaintiff's right n ust be detern ined upon the true con-
etruction of the Wages Act, R.S.O. 1914 ch. 143. In the case
of an assignu ent for the general benefit of creditors, sec. 3 gives
priority to the claimi of the wage-earner for his wages for a linited
Perimd.

Upon the obtaining of a judgrr ent the original cause of action
is chvnged into rratter of record, and no further action can ho
brought, upon the original cause; but this is flot conclusive of the
question. The dlaim is yet a laim. for wages, payable not by
virtue of an obligation arising out of simple contract, but by
virtue of the ju(Ig ent upon that contract. There is nothing to
pwevent one lookîng behind the judgn ent to ascertain the nature
of the original dlaim. The judgrr exit does not merge or extinguish
the. debt-Ît n erges the ren edy by way of proceeding upon
the sir pie contract: Price v. Moulton (1851), 10 C.B. 561,
573; King v. loare (1844>, 13 M.&W. 494.

I the Wages Act there is found an indication that the wage-
wrner's right is not lost by the r erging of the dlaim into a judg-
Ir eut, for the pr-ioity is recognised upon a distribution among
execution creditors <sec. 4).

MWhere the Legîslature has seen Eit to grant a privilege in
respect of clair s for wage, it is the duty of the Court te see that
this privilege is nlot cut down and the intention of the Legislatum
defeated by an undue application of artificial doctrines. To -
yield txo the arguirent adývanced for the defendant would interfere
with what vies plainly intended.

The appeal should be disnlssed.


