
1911 OOUG v.PER MRQUETTE RW, O- 335

of the ;wlistle, as lias been more tha ment pi t onb

Courts, one Of the purPOses of tliis requirelfeti owr

peope, hos atention is called away for the moment, the

Court, wegZn tt pol are not alwaYs alert, ana the

lkgislature also recognisiflg that casts upon riwYcm

pallies this duty for the protection of the public. h

We think, therefore, as 1 have saÎd, that the jury MIgt

ditaw from this evideuce the conclusion that the absence 0f

the warning board cither caused or contributed to the hap-

pening of the accident and that with it the accident would

not have happefled.

Thie third ground of negligefice which the jury.found

would give -us a goo delo iuity, à~ the determiflation

of thie case depended UPOU olir havirng to say that there was

auy evidenceý--l amn speaking for myseif in putting it as

strorigly as that-alny reasonable evideuce to be subraitted to

the jury, that there was au absence of compliance with the

statutory requireilts in that respect.

It is well settled thlat evid1ence of persons-who were in a

Situation to hear ,;ounds who tetify thait they did not bear

theni, i ie to go to the jury, 5and( thjat sucli a case made

by the plaintif! canuot'be withdrawi frolu the jury.

Whiat 1l understau& " situation I to mean is thiat it neaus

not ouly situation with regard to locality, but includes condi-

tions whlich would mnake it likely, that thie pei l eoe

would hiave hieard the sounds if theY hiad been made.

Now the evidence in this case ýwas very unsatisfactory.

There was on the part Of the appellants a very large body

of evi4ence to shew that thle statutory signais were given.

Three or four wituesses were call ed by the respoudetit, they

said they did not hear the whistle soundied or thie bell rung

at the place where it was the dnlty of the appellauts to hiave

doue that. Orle of thle Nvitiiesses said that lie hecard the

wbistle while thje train was approtaehrnig, but tbat it was, a

whistle for a crossinig somedsne furbhtler away thau the

orossi'g li I wichI the aCcidlenlt liappetied. Thiat witness,

however, whle liaid that Ilis hecarin .g %vas good and thiat

there was nothing to prevelit bis hiaviug heard the Sound,

qualfte lii ateenthy ayig, "unles8 it was because

he was engagea iii coniversationi Nith thie persons with

whmlie was drjv iug.» Il sixuilar obs-ervation is applicable, 1

nf fli heother two persons who were


