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and thiat the suetion thus created gradually undermined
the old sand-box and caused it to cave in, thus creating the
hole. Mr. Morningstar, on the other hand, is, fot certain
whether the hole la upon the exact cite of the old sand-hox.
Ilis idea la that, owing to the capacitx' of the sewer beingr
insufficient in times of freshets, large quantities of waters
are foreed out upon the street through the man-holes, that
other large volumes of water, carried down liv a drain from
the east end of the town, which have no proper means of

bsa e, hcause of the old sewer which fornicrly carried
thernt on to the lake being blockcd, are also driven to the
suirface(, and that the waters, thus accumnulated and carried.
ta this point by the defendants, " swirl around the corner
anid bore holes;" and he accounts in this way for the exist-
ence of this hole.

Upon the theory of the witne.ss Johnson, or upon that of
Mforningstar-one or other of whîch 1 think must be
correct, and I incline to accept the very clear recollection
of Johnson-the existence of this hole was a direct resuit
of sewver %vorks of the defendaint corporation. *rheiý duty w~as
to, gujard agaînst and reniedy any defect lu the highway thus
ý-reatied at the risk, in the event of failure, of hcingr held guilty
o!f nisfvaance. While 1 do not wlsh to bc understood. as

holdingf the view tl'at the judgînent at the trial xnay not
be supl>orted on the groun<l on whieh it was put by the
kearned trial Judge, it sems to nie so clearly sustainable
upori lte ground which 1 have~ stated thiat I have not
thought it necessary to further consider the inatter.

1 would therefore disniiss the defendants' appeal with

FAI.coNBRiDG»E, C.J. :-I agree in the resuit.

C.LUTE, J. ;-While not dissenting froni the view of rny

brother Aniglin, 1 amn of opinion that the appeal fails for
the reasons given by the trial Judge.


