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Skdist. 0J LimUike"-Dewrer.

In an action on a promissory note, made
more than five years previous to, the institu-
tion of the action, the plaintiff alleged in hie
declaration, that by tthe law of New York
State, where the note waa made, and of Wis-

consn, where the note was payable, the l&ct
cf the defendant's absence from his domicile
snspended the Statute of Linfitations. To tuis
the. defendant deinurred, on the ground, that it
was the lez fora, the law of Lower Canada,
which applied.

Hedý (reversing the jud&ment of the Supe-
rior Court), that the plaintiff's action could
not be disrnissed on thie demurrer, as there
were all.gations of fact in the declaration
irresrective of tose upon which the demurrer

(Per ÂYLwiN, and BÂDGLEY, JJ. EdcI;
that the. Statute of Limitations muet be plead-
ed by an exception, and cannot be put in issue
by a demurrer.)

This was an appeal from a judgment render.
ed in the Superior Court by Berthaelot, J., on
the 9th of July, 1866, maintaining a d4éfenae
en droit, flled by the defendant.

The action was brought on a promissory
note. The declaration set outthattie defend-
ant, <who was then carrying on business in
partnership with hie brother, Hector Demers,
in Fond du Lac, Wisconsin, under the name of
Deniers, Bros.,) on the 12th of September,
1857, at the city of New York, gave to the
fim of L. 0. Wilson & Co., of that city, a
promis8ory note, signed by Demers Bros., for
$1120-47, payable four monthe after date, et
Fond du Lac. L. 0. Wilson & Co. transferred
this note to the plaintiff at maturity ; it was
protested for non-paymfent, and about the date
of proteet, the defendant and lis brother left
their domicile in Fond du Lac. Since then up
te the l9th of April, 1866, the plaintiff had
failed to discover their -whereabouts,-but hie
at length aeertained that they were in Lower
Canada. That by the laws of New York and
Wisconsin, the absence of the defendant sus-
pended the Statute of Limitations, and gave
the plaintiff a right toesue for the amount of
the note.

To this deolaration the defendant demurred,
on the, ground that the note in. question waa
not subject te foreigu law, lez bd contractes,
but te the law of Loiver Canada,4 and was pre.

scribed. This demurrer being maintained,
and the action dismissed, the plaintiff ap-
pealed.

Poplam, for the Appellant. lot. The ques-
tion is one to b. decided by Private Interna-
tional Law, and, according to the opinion of th&
majority cf writers on this department, the.
lez loci coniractes, or the law of the place where
the note wau made payable, should be applied
te the case. 2nd. Even if the lez fori be
applied, the allegations in the declaration raise
questions cf facot wiih exempt thein from a
demurrer. 3rd. Admitting the declaration te
b. demurrable, the demurrer should not have
been baued on the. Statute cf Limitations as in
this case.

(hrotsrd for the respondent. The decisien
cf the Court below is fiilly justified by the dis-
positions of our Statutory law, sud asc by the.
international jurisprudence of a&ù countries
where the English enactmeùts respeting pre-
scription have been adopted. It may be said
that tis question could not be raised by a
demaurrer. But the plaintiff hims.lf provoked
the demurrer by setting out in bis declaration
that the note, flot being prescribed by the. law
cf the country where it was made, or where it
was payable, wae net prescribed here. The
defendant merely answered, that supposing
the faâcts alleged in the deciaration to' be true,
he had nothing te do with the, lez oIM contraci-
us, but only witii the law cf thia country.

DiummoN»p J. [Âfter stating tiie fata set
eut in the, declaration]. The. plaintif; appar-
ently foreeing the exception that znight b.
set up, has stated bis cas in such a way as
te meet that exception. The. d4fe»esena droit
flled by the defendant is very irregular, being
partly an exception -and partly a demurrer.
The plaintiff alleges that the law of the place
where the note was made or where it was pay-
able, eliou]d govern; and tiien the defend-
ant says, your action is ill found.d, because it
is not tiie law cf the. place where the. note was
made or where it was payable, but the. law cf
Lower Canada, that applies. I arn inclined
te think, however, that this demurrer, ao far
as it goes, is good. There is a difeérence cf
opinion on tItie point ; but we are ail cf opinion
that the demarrer dons not mneet the whole
case. It does net, meet the. allegatiun cf inter-
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