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the defendant for stealing thia brooch. Uefen-
dant had pnid the amouut of plainti®s judg-
ment aand cuats,

Torr, Q €., for the defendant, had obtained a
rule nist for u new trial on the ground that the
evidence tended to prove a telony: and on affi-
davits of the facts subsequent to the tial, that
is, a eriminnl prosecution for the fetonious stenl-
ing of the brooch slleged to huve been couverted
in the action

Aspinatl, ¢ C., for the plaintiff, shewed cause.

Torr, Q C., supported the rule,

The arguments upon the rule came on by way
of motion, when the following were cited and
discussed : Creshy v. Leng, 12 East. 405 ; Stone
v. Mareh, 6 B & C, 6513 Gibson v, Minet, 1 11
Bl 66Y; Waite v. Spettigue, 18 M & W, 6033
1 Hale, Pieas of the Crown 546; Com. Dbig.
¢¢ Action on onse,”’ B. B1; Dawkes v, Coveneigh,
Styles 846; 1 Sm. L. C, 6th edit, 267: 9 & 10
Viet. 0. 98, 8. 1 Harris v. Shaw, Cas temp Ld.
Hard. 344: Wellock v, Constantine, 2 H. & C
W46 Hurlham v, Cobh, Win Jones, 147 ¢ Gim-
son v. Wonfjull, 2 C. & P, 41y ligging v
Butcher, Yeiv 88 [3ee nlyo Bishop's Criminal
Law, vol. 1, secty. 553 1o 6635 wud Prosser v.
Rowe, 2C & P 421.]

Cocspugy, CJ —This rule must be dis-
charged, There i3 2 rule long established, in
fact coevnl with the law of Euglaud, that where
& certain statement of faots diseloses at the
same tme o civil injary to &h individusl and a
public injury. the civil injury is suspended untit
here has heen a prosecution by the party in-
Jured  That is the law 3 the question ix, how is
it to be entorced? It mmy be that the person
agsingt whom n prosecution iy impending may
plead that he is in the position uf' n felun, nnd
mny thus step the eivil actisn, Idy vot say su;
it certuinly waulid be to alluw n person to nilege
his own crimiunlity, To bring a civil activn
while the prosecution was going on may be
oppressive.  Utwder such circumstances, :he
eourt, as it i3 always willing to du, might, by
the exercise of ity summary jurisdiction, sty
procevihings. v suppice a person neglects to
prasecute, preferting frem selfish iuterest to
bring a eivil action, a public proseoutor might
apply to the court to interfere and preveut Lis
deriving the benefit of the fruits of his action.
The oniy quostivn in this case is whether my
brother Lu-a ought to huve interfored either by
nonsuiting the plaintiff, or, if he refused to be
nonsuited, by catering & verdict fur the defen-
dant. I canunt see whence he derives the power
to do either. A judge at Nisi Prius has sot the
power of the court, nor is he niwnys even a
member of the court in which the actiou is
brought. Il is merely the instrument of the
court to try the iesue upon the record. Passibly
he might refuse to try the cause. But when the
oause bas begnu, the judge can only deal with
the issues before him. In this case they wers
ngon the pleas of nat gailty and not possesssd,
The property was the plaintiff's, and the defen-
dont had converted i, 1f he convert:d it animo
Jurandi, the conversion would amount to

felony, and he would be liable to be proresuted.

Whether the counversivn was felonious or not
was & question of fuet. How was the judge to
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direot a nonsuit, or how could ha lenve sueh a3
qnestion to the jury 7 There was no 8ush isgge
und the judge had no power to do so.  Thig {;
an application fer & new frial on the grogyy
that upon the facty the Judge should have pop.
suited, or entered s verdict for the d-fendang,
He ghould have done this, it is alleged, on thy
ground that the fusts showed that the defendsy
had commitied a felony. At the trial Mr Top
properly, would not have admitted that ﬂu'
defendant bad comwitted a felony. He ocomey
here applying on fasts which, he snys, shew,
felony, and denies that o felony was committeq,
He applies on fucts of which he deunies thy
truth. He has, therefore, no lucus standi. Thy
ouly ground on which he could apply would bg
that he had committed a felony.

Bragpury, J.—1 am of the srmo opiniey,
There are, no doubt, mnany diota of high ay.
thority that where there is & civil injury whicy
is alsc the vubject of a criminal prosecution fop
felony, it is the duty of the person injured firg
to prosecute, and that he cannot go on with his
civil remedy until he hag prosecuted. There iy
no case, however, before those of Gimsen v,
Woodfall (2 6. & P. 41), and Waite v. Spettigus
(18 M. & W, 803). in which that rule Las been
neted upon. It is quite possible that such o
duty mmy lie upon the party injurel  Upon g
proper case mmde on behnlf of the Awiruey-
General, acting in the ewpacity of public proge.
cutnr, showing ant such an notion was brought
by a person desiring to avoid prosecuting, or in
any way to compromise a feluny. the court
wight atny proceedings in the action. I douby
wheth v, upon the appliontion of u defendant
who way being coriminally proceeded ngiinst,
sneh an action might not be stayed until the
criminnl progeedings were diaposed of, on the
ground of his being harag-ed with the two pro.
cevdings at the sume time,  Now, it i3 said that
it was the judge's duty to nonsuit the plaintiff,
or to direct o verdict for the defendant At the
trin} the question to be docided was: Did the
defen-dant gonvert the goolds mentioned in the
deelarntion to his own use? Xf the jury had
found thnt the fucts had amounted ts & feiony,
wara the jury to say that the defendaat w-s not
guilty ot the conversion? I do not thivk that
the defeninnt coud have pleaded » good plea
that the conversion chnrged ngainst him in the
deolaration was n felony. 'The autbority for the
series of dicts which have heen quated is to be
traced back to the onse of Markham v Cobh
(Wm. Jrnes 147), decided in the time of Charles
L. This was an action of trespn~s for eutering
the plaiutiff’s house and taking £3000 of his
money. The plea was, that the plaintiff pre-
cured the defoudant to ba iudicted and couvicted
befare the justices of gaol delivery of the coualy
of Nottingham for hurglariously entering the
said bouse and taking therefrom £30C0, which
wns the trespass alleged. To this plea the
plaintiff demurred The ples in effsot was, that
the plaiutiff had olected to tnke criminal pro-
ooedings against the defendaut, and therefore
could nnt go on with this civil action. The
decision in that onse as to the elestion was that
» party had an eleotion betwean bringlug tres:
pass or an appeal; that bringing an nppesl
would be a bar to bringing ua nctien for the



