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county. It further appears that Mn. MeMioken,

the Police Magistrats, bsld then-and stili boldo

-bis commissions under the Great Seal of the
Province, issued under the statuts of that Pro-

vince (28 Vict. chap. '20), appointing hlm te be

a Police Miagistrate, and te be and act as such

Police Magistrate in all the counaties aud unions

of Coutitjes iu Upper Canada, ineludingtheCoùn-
ty ef the City of Toronto. It mue aise be borne

ini minI that the offence charged against the

prisolito s does 'let falt within the establi8hed rule

anid practice thlat every offence against our law

must be inquired of, tried and determiued, within

the coutity. &o., wherein it was committed. This

ùffence was, as is changed as having been coin-

nited in a foi eigu country, and tbe authonity

to takie aîîy proceedings with respect te it is

foundel on the treaty of Washington (August,
1842) tind on tbe statute of the Dominion of

Canada. 3 1 Viotý ch. 94. Under Ibis statute sud

the Statuto of 28 Vict., andi bis commissions,
there clun he no doubt that Mn. McMicken had

nuthority in every county in Ontario te exercise

jui lsdlction <'ver cwses of this kinti.
The pressure of other business (as I was the

only Judge in town) compelled me te defer giviug

jud-nment until ye@terday eveniag, when I was

a lithse startied to hepr for the first time an ob-

jection ra,-ised by the prisoner's counsel, that, the

Act 28 Vict. ch. 20 bad expired, and with it the

autbority of the Police Magistrates ; andi as there

was then no timie to examine into the enactmneuts

bearing on the point, the case stood over until

tbis moruing.
I bave ne doubt new that there is nothing

wha lever in the question na-iseti.

Thf- staituts of Canada (28 Vict. ch. 20) au-

thoiizes the Governer te appoint fit andi proper

ptr.;iii t,,. set as P'olice Maigistrales witbin siny

ore or moe coutities in Upper Carnada. Section

3 defiuîes lheir poWivers amI they clearly relate ta

the administration ef J1ustice.

Thlis stntute received the Royal Ass@ent on the

18th ltMrch, 186.5, sud wats te continue in forcd

for. two yenrs, Rud tucce until the end ef the

niexi enuîiI1 session et' Psnliament.
On the 2tý)ti Mlarch, 1867, the Act erecting the

Dnliniin of Cniiauha vas pasmeti, an<h it was

brought int operatlon (hy proclamalftionl) on the

l.t Iuily tollowiî<g Among the powers which

Ibis statuts asîif115 exclusively te the respective

Legimlatures of the p>rovinces is the administra.

tien ef Justice therein.
By section 65, all powe'rs, authorities andi

fuanctiens, wbich befere sud at the Union wene

vested iu or exercisable by the respective Gover-

mors or Lieutenant Goveruers ef -Upper Canada,

Lower Canada or Canada, iBsa, se far as the

saine are capable of being exenciseti after the

Union, in relation te the Goveruuieut Ot Outario

sud Quebec respectivsly, be vested inl, or may be

exercised by, the Lieu tenant-Goernors et On-

tarie anti Quebec respectivsly, &c. 8ee alise sec-

tion 6~6.
J3y section 1 37, the werds -"and froni thence

te the snd ef the then next ensuing session ef

the Legislature, or words te tlîat effect, uset inl

auy ternponaryv Act ef the Province of Canada,

net expired before the Union, shall be censtrueti

tu ext erd to sud apply te the next session of the

Par.iament of Canada, if the subject matter of

tbe Act iý. witîuin the pewers et the saine, as

defined by this Act, Or to the neit sessions of the

Legislatures of Ontario end Quebec respectively,

if the subject matter of the Act la wk.hin the

powers of the saine, as defined by the Act."
Dy Si Vict. ch. 17 the Legisiature of Ontario

continued tbis statute until the first day of Janu-

ary? 1869.>
I bave no difllculty in holding that the siatute

28 Viet. relates te the administration of Justice,

aud is witbin the powers of the Legisiature of

Ontario; and if I were not free fromn doubt I

could not. while not clear in an opposite conclu-

sion, refuse to adopt the evideut construction

which the Legisiature of this Province have put

on section 137 in relation te this particular stfr

tute, by continuing it, as already stated.

I do not think tbe Statute of Canada, 81 Vie.

ch. 83, at ail affects tbis conclusion.

Coming to the remaining question of law anis-

ing on the facts of this case, it muet be observed

that the proceeding against the prisoners is

founded on the Statute of Canada, Si Vic. ch. 94.

The recital of that act states the treaty of 9th

August, 1842, between Her Majesty and the

TUited States ef Amenica, providing for the mn-

tuai delivery of aIl pensons, who, being cbarged

with the crime of murder, or assauît with intent

to commit murder, or piracy (and some oCher

offences), should seek an asylum, or should b.

fond witbin eitber territory, "11provided that

tbis should only be doue upon snoh evidencê of

criminality as, according to the laws of the place

wbere the fugitive or person se charged should

be found, would justify his apprehension and

conimitinent for trial, if' the crime or offence had

been there commhqtted." Under the first section,

the magistrate in this case had clear authority

to initiate proceediu3gs against tbe prisoflers,

and upon their apprebensien on a warrant issued

by bima. to examioe uapon oath iinY persou or

persons toucbiflg the trutb of sncb charge, and

upofl sach evidetice as. accordiflg to the law of

this Province (Ontario), would justify their ap.

preheinslon and eonîittal. for trial if they had

conilihtiel the crime charged therein, to issue a

warrant for their comunitmfent to the preper

ganl whivlh in tbe present case ils the gaol of tb'

ccUfl
ty of Essez.

The statute gives no authority, except to com-

mit ',or the purposes specified i he met. If the,

evidence does not jusîify this step the accused

must be discbarged-~tbere coau b. no bail ne-

qulhed sa a condition of disch5rge.
There is some lanuage ef Lord Tenterden ini

the c'%se of p4ex v. G7ouri.V, 7 B. & C. 669, not

inapplicaible to sueh a case. I may quote it tver-

batim : "6The 0ommitmient suthorized by the

Act of Parliament i. very peeuliar. It la Det &

eoinmitment for safe 5ustody, in order that the

Party May afterwards be brought to trial 'withifl

ourjurisdiction noer le. It a commnitmnent Ini exe-

cution.,, It lsscomnrrnent for safe custody

by the United States, shail, by his warrant, entier

the persons comniiîîed to be delivered to th.

persoIi authorigeti by the United States to receive

theni, to be tnieti for the crime obarged ; or the

Governor may entier their diseharge, as a copy

of ail the testitlon taketi beford the cemifiltting

mnagistrale is to b. transmlitted for hi% (the

Governor'a) informuation. This provibiofl was

net coutained. in the two former statutes The


