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KINGSTON AND, BATH -ROAD Co. V. CAMPBELL.

Negligence-Liability of Road (iipany-Oollector of tolls-Lessee.

C. brouglit an action against the Kingston and Bath -Road
Company for injuries sustained frorn falling over a chain used to
fasten a toli-gate 0on the company's road. On the trial the follow-
ing facts were l)love(i. The toli-house extended to the edge of
the highway, and in fi-ont of it was a short board wvalk. The gate
was attached to a post on the opposite side of the road, and was
lastened at night by a chain which. was generalty carried across
the board walk and held by a large stone against the house. The
board walk was generally umed by foot passengers, and C. walking
on it at night tripped over the chain and fell, sustaining the in-
juiries for which the action was brought.

The toit collector was made a defendant to the action but did

not enter ït defence. Lt was shown that hie had made an agree-
ment with the company to pay a fixed sum for the privilege of

collecting the toits for a year, and was not to account for the
receipts. The company claimed that hie was lessee of the toits
and that they were r1ot responsible for his acts. Lt. was3 provcd,
however, that in using the chain to fasten the gate as hie did hie
was, only following the practice that had existed for sorne years
previousty and doing as lie had been directed by the company.
The statate under which the company wvas incorporated contained
no express authority for leasing the touls, but uses the terni "lren-
ter " in one section. and in sîtother speaks of a "t ease or con-
tract " for col lecti ng the toits.

The company claimed, also, that C. hiad no right to use the
board walk in walking along the highway, and hier being there
was contributory negligence on hier part, which relieved themn
from tiabîtity for the accident.

lleld, affirîning the decision of the Court of Appeal, Gwynfle,
J. dissenting, that C-'. had a right to lise the board walk as part of
the public liighway, and was, rnoreover, invited by the eoinpafly

to use it,, and there was, therefore, no eontributory negligence;

that whethei- the toil ýollector- was servant of the compafly or

Iessee of the -toils, the compan)y was liable foi- bis acts, and eveil

if they w<>uld tiot be liable iii case lie wvas regarded as lessee, tue

pl-evioiis improper use of the ehiaili wotd make them so.

Britton, Q.C.. forithe appellants.
L!/oitl'for Che respoiid1eit.
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